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Introduction: the article defines the objective factors of formation and development of the institution of
notariat in a number of Western Europe countries. The functions similar to notary ones already appeared in the
ancient civilizations as a kind of administrative activity. The subsequent evolution of the institute of notariat has
been affected by various social-economic factors existing in a particular historical time period. Objective: to study
the background and causes that led to the development of notariat as a body stabilizing the civil circulation by
means of the extrajudicial form of protecting the rights and lawful interests of persons. Methods: the framework of
the methodological arsenal of the article is the methods of scientific knowledge, analysis, the historical and legal
method and the comparative law method which are used in it. Results: the analysis of the most important prerequisites
for facilitating the formation of notary bodies in Western Europe, particularly in France and Germany;, is conducted.
Conclusions: in each of the countries of Western Europe, notariat had their specific features of development; the
basis of such features was different social and economic processes in a particular period. At the same time, the
close interaction of the national notarial systems in Western Europe led to the formation of a certain uniform system
of the organization of notariat and the uniform exercise of their notarial acts, which later received the name of the
Latin type notariat. In the countries which are included in the system of the Latin type notariat the specific features
related to the notarial activities, which generally do not affect the current uniformity in the exercise of their notarial
acts, continue to exist. The general conclusion is the characteristics of notarial activities as law enforcement ones,
which are active in the stabilization of civil circulation through the pre-trial settlement of conflicts and disputes,
protection of the whole complex of various property rights and interests.
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COLHUAJIBHO-ITPABOBBIE ®AKTOPBI, BJIUAIOLIUE
HA 3BOJJIIOLIUIO HOTAPUATA JIATUHCKOI'O TUIIA

Hrops AnatronueBud OcTaneHko

VYnpaenenue [Tencrnonnoro Gonma Poccutickoit @eneparun B J[3epxuHckoM paiione . Bonrorpana,
. Bonrorpan, Poccuiickas @enepanus

BBenenme: B cTaThe BBIABIISIIOTCS O0BEKTHBHBIC (PAKTOPHI CTAHOBIICHHS M PA3BUTHS HHCTUTYTA HOTApHATa B
psne crpad 3ananHoi EBporisl. [Toxoxkue Ha HOTapuaibHbIe (QYHKIMH BO3HHUKIIH YK€ B IPEBHUX IUBHIH3AIMAAX KaK
Pa3HOBUHOCTH aIMUHUCTPATHBHO-X03SHCTBEHHOM IeATENHHOCTU. B mocienyroieM Ha SBOIONNI0 HUHCTUTYTA HO-
Tapuara B 3amagHoi EBporte oka3bIBaIv BIUSHHIE Pa3IMIHBIC COLMATBHO-3KOHOMUYECKUE (PaKTOPHI, CYIIIECTBOBAB-
IIMe B TOT WJIU UHOW UCTOPHYCCKHI TIeproa BpeMeHH. Ll eb: H3yduTh MPeAoChUIKY U IPUIHHBI, 00YCIOBHBIIINE
pa3BUTHE HOTapUaTa Kak OpraHa, CTaOMIM3HPYIOIIEro ITPaXk TaHCKUH 000pOT MOCPEACTBOM BHECYACOHON (POPMBI
3aIIUTHI IPAB U 3aKOHHBIX UHTEPECOB JIUI. MeToabl: 0CHOBY METOJIOIOTMUECKOT0 apCceHalla CTaThU COCTABIISIFOT
HCIIOJIb30BaHHBIE B HEM METONbI HAYYHOTO MO3HAHUS, aHAJIN3a, UCTOPUKO-TIPABOBOM M CPAaBHUTEIHHO-ITPABOBOM.
Pe3yabTaThl: MpOBOIUTCS aHAIM3 HAaHOOIEE 3HAUUMBIX TPEITIOCHIIOK, CIOCOOCTBOBABIINX (hOPMHUPOBAHHUIO HOTA-
puanpHBIX opraHoB B 3anaanoit EBpone, B yactHocT Bo ®paniuu u ['epmannu. BoiBoabl: B Kax a0 U3 CTpaH
3amamHoit EBpornbl HOTapuat uMen CBoM crenupuIeckiue 0COOCHHOCTH Pa3BUTHs, OCHOBY TaKOHM CICITU(HKH CO-
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CTABWJIM TPOTEKAIOIIUE B TOT MJIM HHOM MEPHOI BPEMEHH COIMATFHO-9KOHOMUYECKHE MPOIECChl. B To ske Bpemst
TECHOE B3aMMO/ICHCTBIE HAIIMOHAJBHBIX HOTAPUATIBHBIX CHCTEM B 3amaaHo# EBpore mpuBeso Kk popMHUpOBaHHIO
HEKOH eJIMHOM CHCTEMbI OPTaHU3AIMH HOTapHaTa 1 SANHOOOPA3HOMY OCYIIIECTBICHHIO MK CBOMX HOTAPHAIbHBIX
JICHCTBHIA, MOMYYUBIIICH BIIOCIIENCTBUH HANMEHOBAHUE IATUHCKHUIA THIT HOTapHaTa. B cTpaHax, KOTOpbIE BXOJIAT B
CHCTEMY JIATHHCKOTO THITa HOTapHara, MPOMOIKAIOT CYIIECTBOBATH crielpuueckre 0COOCHHOCTH, CBI3aHHbIC C
HOTapUAITLHOW IeITeTbHOCTBIO, KOTOPHIC B 1IEJIOM HE BIMSIOT Ha CIIOKHBIIIEECs AMHOO0pa3He B OCYIIECTBICHHN
HMH CBOMX HOTAPHANBHBIX IeWCTBHNA. OO0OIIAOIIIM BHIBOIOM SIBIISIETCS XapaKTEPUCTHKA HOTAPHUATIbHOM JesTeIb-
HOCTH KaK MMPaBOOXPAHUTEILHOM, AKTHBHO MPOSIBIISIFONIAs ce0sl B CTaOMIN3AIMH TPaXKIAHCKOTO 000pOoTa MOCpe-
CTBOM JIOCYIEOHOTO pa3penieHust KOHQIUKTHBIX CUTYaIlH# K CTIOPOB, OXPAHBI IIEJIOT0 KOMITIEKCA Pa3InYHbIX HMY-
IIECTBEHHBIX MPaB U HHTEPECOB.

KunroueBrble cji0Ba: HOTApUAT, TPAXKAAHCKUH 000POT, HCTOPHS HOTApHATa, TATHHCKUI HOTapHaT, 3aKOHO/Ia-

TENbCTBO, CTATYC HOTApHYCA.

BBenenue

Horapuar BO3HHK B TeX CTpaHax, e aK-
THBHO IIPOMCXOANIIO PA3BUTHE TOBAPHOTO 000PO-
Ta ¥ BOBHUKIIEH B CBI3H C DTUM HOTpe6HOCTI/I B
COZIeﬁCTBHH IIpHU 3aKIIIOYCHU U PA3JIMYHBIX 10I'0-
BOPOB, & TAKXKE FOPUIUUCCKOM NPU3HAHUH U 3aK-
PEIUICHHH NTPUOOPETaeMBIX IpaB, 3aIlUTe COO-
CTBEHHOCTH, 00eCredeHrH OECCIOPHOCTH UMY-
INECTBCHHBIX ITPaB, OXPAaHEI IIPpaB BCEX YUACTHHU-
KOB I'PayKIaHCKOTO 000poTa.

HoTtapuar B pannem CpeaHeBeKOBbe

TpamuuroHHOE BOSHUKHOBEHHE HOTapHaTa
Bocxonut npuMepHo K 111 B. 10 H. 3. B pecyOnu-
KaHCkui nepuog IpesHero Puma B cBsI3M C Ha-
JIMYMEM Psifia CIOKHMBIINXCS O0BEKTUBHBIX 00-
CTOSITEJIBCTB: BO3PACTAIOLLIEH FOpUINYECKO CTO-
POHBI PACHIHPSIONIETOCs TPAXKIAHCKOTO 000pO-
Ta, pa3BUTHSI CUCTEMBI BELIHBIX TIPaB, 00s13aTeIb-
CTBEHHBIX U HACIIEICTBEHHBIX ITPABOOTHOIIIEHH,
MIPOHUKHOBEHHUS B KJIACCHYECKOE PUMCKOE IIPAaBO
MPaBOBBIX HOPM 3aBOEBAHHBIX TOCYIAPCTB U (Op-
MHPOBaHHMSI TOPTOBOTO U MEXTyHapOIHOTO Yac-
THOrO Ipaga (ius gentium).

[TocteneHHo ckiaabIBalach OOMIMpPHAS
IOpUANYECKast MPAaKTHKa 10 Pa3pereHuio BO3HU-
KalolINX MPaBOBBIX CIIOPOB, YTO TpeOOBaJO Ha-
JIUYYS TTOATOTOBJIEHHBIX JIUI] B COOTBETCTBYIOIIEH
00J1aCTH MTPaBOOTHOIICHHUH W IIPUBENIO K BO3HUK-
HOBEHUIO npod)eccuu nucaper (IICIoB).

[Mucusl cTanu npeaBecCTHUKaMU TabeTH-
oHoB B J[pesnem Pume [13, c. 61]. 1x ob6s3an-
HOCTH 1O CPaBHEHHIO C MHCLAMHU JIPEBHETO
MHpa MOCTENEHHO PACIIUPAINCH U BKIIOYATH
B ceOsl HEe TONBKO BEEHHE KHHUT — PEecTPOB,
HO ¥ COCTaBJIEHUE MPOIIEHUH, pa3HOTo poja Mo-
CIIaHUH U COBEPIIIEHNE PA3NHUHBIX CACTOK. Tak
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OblIa HauaTa dMoXa paciBeTa pUMCKOM ropHcC-
MPYACHIINH.

B ykazaHHBII Ieproj BpEMEHU BbLIEIUIINC
JIB€ OTHOCHTEIHHO CaMOCTOSITENIbHBIC TPYIIIEI
MUCIIOB: COCTOSIIINE Ha TOCYAapCTBEHHOM CITyX-
0e (scribae) v OCYIIECTBISBIINE CBOIO JACATENb-
HOCTb y YaCTHBIX JIUII, KOTOPBIE OBIJIH HITH CBO-
OOMHBIMU ITIONBMH, «exceptoresy, W padami,
Ha3bIBABIIMMUCS «notarii».

B Jlpesnem Pume mocteneHHo Bblaesiercs
elre ojIHa IPyIa JIUI, 3aHUMaBIIIXcst ohopmIie-
HUEM IIPABOBBIX JIOKYMEHTOB M C/IENIOK. JTO Ta-
OernoHslI («tabelliones») — pa3psi Juil, KOTOpHIE,
He Oylydd Ha TOCyIapCTBEHHOW CykOe, ObLIH
CBOOOIHBIMU JIFOJIbMH, 3aHUMAJIHCh COCTaBIICHH-
eM IOpUINYECKIX aKTOB M CylIeOHBIX Oymar moj
KOHTPOJIEM TOCYAapcTBa ISl BCSKOTO HYXKAato-
IIEerocsi B HUX 33 YCTAHOBJIEHHOE 3aKOHOM BO3-
Harpaxaenue. FIMEHHO WHCTUTYT TaOeTHOHOB,
0 MHEHHU IO COBPEMEHHBIX YUEHBIX, SBJISETCS ITPO-
obpasom HoTapuara [2, ¢. 104—120].

Cama >Ke dTUMOJIOTHUS CIIOBa «HOTapHyC»
HMMEeT JIATUHCKHE KOPHU M 0003HaYaeT 0coObIe
cTeHorpaduyecKre 3HaKH1, HCTIONb3yeMbIe B ITUCh-
M€ TT0J] TUKTOBKY, & €ro MOosBJIEHNE OTHOCUTCS K
103 1. 1o HaIIEH SPHL.

PumMmckas 3anajHas UMIiepus masa mnoj Ha-
THCKOM BapBapoB, HO MHCTUTYT TaOSIUIMOHOB CO-
XpaHWI CBOE CYIIECTBOBAHKE, O YEM CBHJICTENb-
CTBYIOT HEKOTOpbIC 3aKOHO/IATEeIbHBIE aKThI (Ha-
npumep, Onukt Porapu (643 r.), 3akoH Jlnytm-
panna (713755 rr.), KoTOpBIE perIaMEeHTHPOBA-
JM cOOITIONICHNE TTMChbMEHHOW (DOPMBI LTS BaXK-
HEHUIIMX COIVIALIEHMM, a TAKXKE ONPENEIISIIN KPyT
JIUII, OCYIIECTBISIBIIMX X COCTaBJIEHUE, KPOME
3TOTO YKa3aHHBIC aKThI BO3JIaraJid HAa HUX TaKKe
pa3uYHbIe HHbIE TPpaBoBbIe GyHKIwH [11].

[MprurHamMu coxpaHeHHst HHCTUTYTa HOTa-
pHuara B yKa3aHHBIH EPUOJT IBUIHCH: IOCTETICH-
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HOE YBeIMUEHHE IPakIaHCKoro 00opora Ha 3a-
BOCBAHHBIX BapBapaMH OBIBIINX PUMCKHX Tep-
PUTOPHSIX; YBEIHMUEHUE KOIMYECTBA 3aKIIIOYae-
MBIX MMUCbMEHHBIX JOTOBOPOB; HU3KHI YPOBEHB
Pa3BUTH MECTHOT'O TIPaBa U HAJM4YKE B HEM U3-
PSTHOTO KOHYECTBA MPOOETOB; HEOOXOAUMOCTh
CHIDKEHUS KOJTMYECTBa CIIOPHBIX M HE3aKOHHBIX
HMMYIIECTBEHHBIX ONEpaInii; o0mas craduimnza-
LM FpaXKJaHCKUX OTHOLIEHUH Ha BCE TEpPUTO-
puu PuMmckol umnepum.

YkazaHHbIC IPUYMHBI U TOTPEOOBAIIN yda-
CTHSI B TPayKJaHCKOM 000pOTE rpaMOTHBIX B 00-
JIACTH TIpaBa JIUI — HOTApPUYCOB.

B ucropun 3anannoit EBpornbl ObuT mepu-
071, KOT/1a IIEpKOBb UTpalia BayKHEHIIIYI0 poib Kak
B JlyXOBHOM, TaK ¥ CBETCKOM KU3HU CPETHEBEKO-
BOTO YEJIOBEKa, YTO NMPUBEIO0 K BOZHUKHOBEHHIO
[IEpKOBHOT'O HOTapuaTa, Korja GyHKIHHA HOTapu-
yca CTajJH BBINONHATH MPEACTAaBUTENH LIEPKBU.
[IpuuuHoO pacipOCTpaHEHMs U CYLIECTBOBAHUS
LIEPKOBHOT'0 HOTapuaTa cTajo IOBCEMECTHOE IPO-
HUKHOBEHHE KaTOJUI[M3Ma BO BCE CBETCKUE CTO-
POHBI KHU3HU YEJIOBEKa.

OuepenHotii aTan peopMUpPOBaHNS HHCTH-
TyTa HOTapuara CBA3aH C TOCyIapCTBEHHOH Je-
sitenbHOCTRI0 Kapnma Benukoro (747-814 rr.).
OCHOBHO# TPUYUHOM TaKOH PePOPMBI CTAIIO CO-
3MaHue eHOTO0 TOCYyAapCcTBa C EAMHON MpaBo-
BOW CHCTEMOM M €IMHBIM MCTOYHHKOM IpaBa —
KAl TYJISIpHs, B KOTOPBIX ObLIa c/ieJaHa MOIbIT-
Ka BBEJICHHS €JMHBIX (POPM CIEIOK C yU4acTHEM
HOTapuyca Ha BCEX 3aBOEBAHHBIX TEPPUTOPHUIX
HMIIEpHH.

HemasnoBakHBIM (paKTOPOM OCYIIECTBIIC-
HUS peOopMBbl HOTapUaTa TAaKKe CTaJI0 TO, YTO
Kapn Bemukwuit cTam co3maBaTth CBETCKUN HOTa-
puart, orpaHuYKBas JyXOBEHCTBO B 3aHATHUHU HOTa-
PHATBHON JIESITENbHOCTBIO M COCTABIICHUN JIOKY-
MEHTOB I10 IOPUIYECKUM CAENKAM JJII MUPCKUX
moieit. 1o OB epBhIl mar K GopMHUPOBAHUIO
HOBOW OpraHu3allliy HOTapHara, rje HOTapHuyc Mo-
CTENEHHO CTAaHOBUTCS TOCYAapCTBEHHBIM JIUIOM,
a He MpeJCTaBUTENeM AyXOBeHcTBa [9, c. 41-45].

Cdopmupopannsiii npu Kapie Bennkom
CBETCKHII HOTapHAaT IOJy4aeT HauOoJbIIee pas-
BUTHE TONBKO Ha TEPPUTOPHH UTATBSIHCKOTO Cpe-
JI3EMHOMOPBSI, YeEMY CITOCOOCTBOBAIH OJIarOIpH-
SITHAS! TI0YBA, TOATOTOBJICHHAS! PUMCKUM IIPAaBOM,
1 Hauboree pa3BUTHIH Ha COOTBETCTBYIONIEH Tep-
PUTOpPHM CpeIHEBEKOBOM EBpONBI rpask1aHCKUN
obopor. Bo ®paniuu u ['epmanuu oH mpocyiie-
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CTBOBAJI HEJIOJITO U y3Ke TIOCIIE pacrajia MMIIepHH
TIpHILeS B OMHBIHN yramok [1].

Cwmeptb kopoust JlronoBuka I brarouectu-
Boro B 840 . mpuBeIa K TOMY, 4TO UMIIEPHUS pac-
nanxach, a MHOTHE TIPaBOBBIC JIOCTHIKEHHS TOTO
BpEMEHH KaHYIU B MPOILIOE, B TOM YHCIE JIOC-
TUTHYTBIH Ha TOT MOMEHT YPOBEHb HOTapHasb-
Horo nena. Tonbko koe-rae B Mtanuu coxpansi-
JUCh OYard JACHUCTBYIOIIETO PUMCKOIO IpaBa.
[TpuumH TOMy HECKONBKO: 3apoxaenue B bormo-
Hbe, Benenuu, Heanone u npyrux roponax HoBo-
ro kjacca OypXya3uH, pa3BUTas BHEUIHSS U
BHYTPEHHSISI TOPTOBJIS, CTAHOBJICHUE OaHKOBCKOH
CHCTEMBI. YKa3aHHbBIC MOTPEOHOCTH TpaXKJIaHC-
KOro 000poTa TpeboBaIK rPaMOTHOTO MPAaBOBO-
ro oopmiteHMs, a TaKKe HAIWYHS CBEAYIIUX B
3TOM JIHII. DTOMY MOTJIH CIIOCOOCTBOBATh OCHO-
BBl PUMCKOTO TIpaBa ¥ HOTAPHYC Kak JIMIIO, CIO-
COOHOE CTa0MIIM3UPOBATh BOSHUKABIIIKE B COOT-
BETCTBYIOLIHHN IEPHOJ] TPaXKTAHCKUE OTHOIICHUSI.

Briocnencteuy 3 UTaNbIHCKUX 3EMENb U
Cpenn3eMHOMOpPBST HOTapUaT PaclpoCcTpaHsIeT-
cs B EBporie MperMyIlecTBEHHO B TEX MECTax,
IJIe aKTUBHO Pa3BUBAJICS TOPrOBbIH 000poT [3,
c. 20]. B cBs3M ¢ 3TUM CpETHEBEKOBBIA HUTaJIb-
STHCKUW HOTapuaT cTaj MPOTOTHIIOM OOIIeeBpO-
MEeHCKOro HoTapuara U BMECTE C pUMCKHUM TIpa-
BoM ObUT BocnpuHsAT @pannueit u epmanueii.

[Tocne obpazoBanus B cpenHeBekoBol EB-
polie caMOCTOSTETbHBIX TOCYIaPCTB Pa3BUTHE
HOTapHaTa B KQXJIOM U3 HUX IMPOUCXOIUIIO pa3-
JUYHBIMUA TEMITAMH CO CBOMMH OCOOCHHOCTSIMH,
KOTOphIE BO MHOTOM 3aBHCENH OT CYIIECTBYIO-
IIMX HA TOT MOMEHT Pa3THYHBIX COLUATBHBIX, TT0-
JIUTHYECKUX U SKOHOMHYECKUX (hakropoB. Cpe-
JIA TIOCJIEHUX, OOYCJIOBHBILIUX Pa3BUTHE HOTA-
puara Kak HHCTUTYTa, HeOOXOIMMOTO 1151 3 hek-
TUBHOTO (PYHKIIMOHHPOBAHUS TPAYKIAHCKOTO 000-
poTa, CieayeT OTMETHTh MOCTEIEHHBIH YKOHO-
MHUYECKUU TOABEM, TPUBOJIMBIINHN KaK K YCIOXK-
HEHUIO BUJIOB, TaK M YBEIIMICHHIO KOIMIECTBA CO-
BEpILIAEMBIX CHEJIOK B cpeaHeBekoBoi EBpore.

I'epmanus

Brnepssle nosiBiieHue B I'epManuu HoTapu-
YCOB MTAJIbSIHCKOTO ThNa orMevaercs B XIV B.,
OHU BBICTYIIAH B PO OQUITUATBHBIX TUCIIOB B
Pa3IMYHBIX MPUCYTCTBEHHBIX MecTax. Cama J1o71-
YKHOCTh HOTapHyca Oblia BBezieHa 10 aToro Kap-
noMm Bemmkum eme B IX Beke [5, c. 38]. D10
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OBLIM MUCIIBI TPU a00aTax, EMUCKONax U rpadax.
[lepBoHauanbHO WX HA3HAYCHUE OCYILECTBIISI
namna Wi UMIEepaTop, Tak Kak IPUHAIIeKAIINE
WM TIOJIHOMOYHS 110 OOIIEMY IPaBUITy CYHTAINCH
JeHCTBUTENBLHBIMA TTOBCIONy. [lo3mHee 31O yke
CTaJio MPaBOM T€PMAHCKOTO MMIIEpaToOpa, KOTO-
PBIN peaTn30BBIBAJ €70 COBMECTHO C Maroif [2,
c. 104-120].

[IpoBOIs PEeTPOCHEKTUBHBIN aHAIU3 UCTO-
puueckoro orpeska ¢ [X mo XV B., HeoOXomumMo
OTMETHTH JIOBOJIFHO HE3HAUYUTENHHYIO POJIb HO-
Tapuyca B repMaHCKuX 3emiisix. OH BOCIIPHHH-
MaJics TONLKO C MO3WIIMU MHCaps, CIIOCOOHOTO
TG K PUKCAINU Psifia TPaBOBBIX OTHOIICHUH,
0e3 BO3IIOKEH U Ha HEro KaKUX-JM00 Kitaccuyec-
KUX HOTapHATBbHBIX QYHKITHA.

VYkazaHHOMY O0CTOSITEBCTBY CIIOCOOCTBO-
Ball psiJi CYIIECTBOBABIINX (DAKTOPOB: HAIIHO-
HAJBbHOE BO33pPEHUE HA TOT MIEPHOJ TEPMAHCKOTO
Hapo/ia Ha TOPSIOK COBEPILICHHS YaCTHBIX I0PH-
JIMYECKHX CIIETIOK, TIe HOTApUyCy HE OTBOJAMIIOCH
KaKoTro-TH00 3HAUCHWsI, UCTOPUIECKU yXKE CIIO-
JKUBIIIEECS COCPEIOTOUCHNE HOTaApHAIbHON (DyH-
KIIMU B pyKax JyXOBEHCTBA, a HE CBETCKUX JIUII.

Kpome atoro pa3Butre HoTapuarta TOPMO-
3WJI0 «TIpaBo medatn» [2, c. 221]. JlauHbIM Tpa-
BOM 00JaJIaii UCKITIOUUTEIBHO MPEACTABUTEIH
JIBOPSIHCTBA.

Hannume yka3aHHOTro TipaBa MOBJIEKIIO Tie-
penayy HOTapUaJIbHBIX JEHCTBUN Pa3iUYHbIM
JOJDKHOCTHBIM JIMI]AaM, B TOM YHCJIE U MPECTa-
BHUTEISIM JYXOBEHCTBA, UTO B UTOTE CJIENIAIIO
CYIIECTBOBAHHE CAMOCTOSITEILHOIO WHCTUTYTA
HOTapuara, 1o CyTH, U3JIHIITHUM.

Bckope B I'epManum Havana ONIyIIAThCA
HACTOATENbHAs MOTPEOHOCTH B Ooiiee YeTkor |
MOIPOOHOH perfiaMeHTaluy HOTapUallbHOTO JIENa,
MPUYUHON TOMY TIOCITYKII PSIIT IOTUTUKO-TTPABO-
BBIX COOBITHH.

ITocne Toro xkak mpaBoO Ha3HAYEHHUs HOTa-
PHYCOB 3aKpENUIOCh 38 UMIIEPATOPOM, HOTAPH-
YCBI MOTJIM CEIUTHCS M OCYHIECTBIISITH CBOIO
JESITENIbHOCTh B JII000W oOnactu ['epMaHCKOM
umiepun. [lo3gHee uMmIepaTop JenerupoBai
MpaBO Ha3HaYaTh HOTAPUYCOB HMIIEPATOPCKUM
YHHOBHHUKAM, KOTOPBIE CO BpEMEHEM CTalld HEeo-
IrpaHUYEHHO TIOJI30BAaTHCS ITUM: Ha3HAuCHHUE
HOTapHYCOB MPEBPATHIOCH (PAKTHYECKU B TIPO-
Iaxy JokHocTH [15, S. 634].

U3-3a oTCyTCTBUS OIDKHOTO MPaBOBOTO
pETyIMpOBaHUS U KOHTPOJISI HOTapuycaMH Bce
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Yaiie Ha3Ha4aJlIuCh JIMIa, KOTOpbIe HE pacrona-
rajii HeoOXOIMMBIM 00pa30BaHUEM U MTPaKTHYEC-
KMMH HaBbIKaMU. OTCYTCTBHE KOHTPOJIS CO CTO-
POHBI HOTAPHAIBHBIX KOPIIOpPAIUii, U30BITOUHOE
ymcino HotapuycoB [17, S. 230] u ux HexmocTta-
TOYHAsI KBATU(UKAIHS IPUBEIH K TIOJHOMY pac-
CTPONCTBY HOTApHAIBLHOH C(ephl.

OnHoBpeMeHHO ¢ 3TuM B [ epmaHuy Hava-
Cs1 TIPOIIECC IKOHOMHYECKOT'O U X03HCTBEHHOTO
MObEeMa, YTO MPHUBENO K YBEIWYEHHUIO KOIHYe-
CTBa BUJOB 3aKJIIOYAaEMBIX I'Pa)KTaHCKUX JIOTO-
BOPOB, B CBSI3H C YE€M BO3HHKIIA MOTPEOHOCTH B
TPaMOTHOM IOPHUINYECKOM COIIPOBOXACHUH 3aK-
JIIOYaeMBIX CJEIOK.

Hanu4ue yka3aHHBIX IPOTUBOPEYUIA BbI3BA-
710 OTPeOHOCTH B pepOPMUPOBAHUH U PA3BUTUH
HOTapHWaTa Ha HOBOM, Oojiee BHICOKOM YpPOBHE.
B ykazaHHBIX 0OCTOSITENBCTBAX IS HOPMAJIU-
3allMM CUTYallMK B HOTapuaabHOH cepe Ha peii-
xcrare B Kenbhe 18 okrs10ps 1512 r. ummeparop
Maxkcumunnad I npussut IMnepckoe nonoxeHue
o Hotapuare (Reichsnotariatsordnung). 3to Obu1
MEPBbINA KOMUPUIIMPOBAHHBIN aKT, PEryITHPOBaB-
LKA OCYIIECTBIEHUE HOTapUaJIbHOM JeATeNbHO-
CTH Ha BCeil TEPPUTOPUN UMIIEPHH.

Brnepssie B ['epmannu B ct. 15 RNO HOTa-
PHUYC OIPEAETISIICS KaK «CIY>KUTENb 00IeMy Oma-
Ty, KOTOPBIH BBITIONHSI HEOOXOAUMYIO | TIOJIE3-
HYIO Ciyx0y» [18, S. 205].

Ucropuueckast ocobeHHOCTh ['epMannu
B BUJE ee 000COOJICHHBIX 3eMellb MpUBeENa K
TOMY, 4TO B XIX B. CJI0XKHUJIUCH TPU pa3HbIE
MoOJelu HoTapuarta: (paHIy3ckass MOJENb,
rJie HoTapuyc ObIJ He3aBUCHMBIM; MpYycCKas,
/i€ FOCTUII-KOMHICCap HaXOIUJICS Ha rocyaap-
CTBEHHOU ciyk0Oe, ObLI M aJBOKaTOM, U HO-
TapUycoOM; TOCyJapCTBEHHas, I/Ie HOTapHuaib-
Hble QYHKIHH OCYIIECTBIISUTUCH CyAcOHBIMU
YUHOBHUKaMH [6, c. 33].

B 1933 1. k B1acTH IMpUIILITH HAITMOHAI-CO-
LUAIUCTHI, KOTOPbIE OAHUM U3 IIPABOBBIX HAIIPAB-
JICHUH B CBOEH NIESITeIHbHOCTH NMPOBOAMIN YHHU-
(uKaInIo CyIIeCcTBYIOIICH HOTaApHATIBLHOMN CHCTe-
MbI. B ocHOBY mporiecca yauduKanu ObLT MOIo-
KEH MPHUHIUT (QIOpepcTBa KaK MOJIENb BHICTpau-
BaHMS CUCTEMbI HOTapHaJIbHBIX OPTaHoB. B pe-
3ylbTaTe HOTapuyCchl OBLIH JIMIIEHBI BIACTHBIX
MTOJTHOMOYHM, @ MHCTUTYT HOTapHaTa MpeicTaB-
JAJcA B KadecTBE TOCYIapCTBEHHOTO Oprasa,
MTOJYMHSIBIIETOCS UCKIIIOYUTENHHO TOCYAapCTBY
Y TOCYNapCTBEHHBIM MHTepecaM [7].
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Bnocnencteun B UMnepckoM MOI0KEHUH
o Hotapuare 1937 r. HoTapuyc ObLI ONpe/eieH
KaK IPaBO3alUTHUK B cepe nmpoduiakTryec-
KOTO CyZIOTIPOU3BOJCTRA.

JleranpHoE 3aKperieHHe TepMHUHA «HOTa-
puat» B 'epmannu npousonwio B 1952 . B «Ilo-
CTaHOBJICHHH 00 OpTraHW3aIluH U JeSTeTbHOCTH
rocypapcteenHoro Horapuarta ['JIP». B nannom
aKTe HOTapuaT OIpeessuica Kak opraH, ocyIle-
CTBIISIIOIINE TIpaBoCyAne, 0hopMIITIONINN I'pax-
JTAHCKYE TIPABOOTHOIICHUS, TIPU1aBast UM 3aKOH-
HOCTb Ha BCEH TEPPUTOPHH roCyIapCcTBa, YKperl-
515 IeMOKpaTHueckue npuHuumsl [16, S. 1288].

B 1961 r. B ®PT 6but0 npunsiTo denepanb-
HOE MOJIO’KEHHE 0 HOTapuare, KOTOpoe YaCTUIHO
JICHCTBYET 10 HACTOsIIEe BpeMsi, TAe HOTapuaT
OIPE/ICNICH KaK «ITyOJIMYHAs JOJKHOCT JIJIst 3ac-
BHJICTEIbCTBOBAHUS IOPUIMICCKHA 3HAUYUMBIX
aKTOB M MHBIX 3aJ]a4 B 00JacCTH TpeIBapUTEIh-
HOTO ITpaBocymus» [ 12].

B nocnenyromieM NpuHIMATHCH Pa3THIHbIC
HOPMAaTHUBHBIE IPABOBHIEC aKThI, KOTOPHIE BHOCH-
JIM U3MEHEHWSI FITH JIOTIOJTHSUTH YKa3aHHOE ITOJI0-
KEHHUE B JyXe Toro BpemeHu (3akoH «O0 ycra-
HOBJICHHH 00513aTENBbHOIN POPMBI IOKyMEHTAITU I
1969 1., 3axon I'/IP «O norapuare» 1976 1., mo-
noxenne «O YaCTHOMPAKTUKYIOIIUX HOTapuy-
cax» 1990 ., 3akoH «O6 aaBokaType» 1990 r.
u ap.) [10, c. 50]. Tak, yka3aHHbIE HOPMATHB-
HBIC aKThl aKTYaJIM3UPOBAI KOMIIETEHIIHIO HO-
Tapuyca B 00eCIEeUCHUH TPaKJaHCKOrO 000po-
Ta MOCPENICTBOM JICTaIbHOTO 3aKperuieHusT (hyH-
KIIMH HOTapuaTa Mo YJOCTOBEPCHHUIO W BbIJaue
CBUJIETENBCTB (IO TPaKJAHCKUM JIOTOBOpaM,
OpavHbBIM JJOrOBOpaM, HACIIEIOBAHU IO, BHECEHHTO
B TOPTOBBIH PeecTp IOPHIMYESCKUX JIHIL U Jp.), UC-
MOJTHUTENBHBIM JIOKYMEHTaM, TIPEI0CTaBICHUIO
KOHCYJIbTallMi U T. [I.

DpaHuus

PenunupoBanusiii B XII B. UTanbSIHCKUN
HoTapuaT Bo dpaHIUuU mpereprien CylecTBeH-
HbIe U3MEHEHH, B PE3y/IbTaTe OH CTaJl OTJINYaTh-
csl KaKk OT HoTapuaTa Mranuu, Tak u OT cpeaHe-
BekoBoM ['epmanum.

B XII B. coBepienne opuiiuanbHbIX aKTOB
OBUIIO COBMEIICHO C BBIMIOJHEHHEM CYIEOHBIX
(YHKIUH, pealn3yeMbIX KaK eIMHOIMYHO, TAK U
KOJJIErHaIbHO. B CBSI3M € 3TUM HOTapHaJIbHBIE U
CyneOHbIC aKThl 00JIaZialid CIUHOW CHJIOW M 3Ha-
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YeHHEM, HCTIOJTHSUTMCH HEMOCPEACTBEHHO, 0e3 10-
MOTHUTETFHOTO TPAXKIAHCKOTO CYIOITPOU3BOJICTRA,
YTO MOPOH JIETaJIO AESITEIbHOCTh HOTAPHYCOB BO
MHOTUX OTHOIICHHUSIX KOHKYPHPYIOLIEH C JAesITeNb-
HOCTBIO cynia. B mensix ycrpaneHus Takoi mpaBo-
BOW KOJUTM3HHU TPeOOBAIOCH MPOBENEHUE KaK HO-
TapHaJIbHOM, TaK M CYIeOHOM pehOpMBI.

[epryto pedopmy ppaHIry3cKOro HoTapHua-
Ta ocymectBull Jlronouk IX, yupenuBmuii B
1270 1. mactuTyT M3 60 HOTApUYCOB, KOTOPHIE B
CBOEH NeATENFHOCTH HE HAXOJMJINCHh B 3aBUCH-
MOCTH OT CyZia, M TEM CaMbIM MOJIOKUBIINH Ha-
YaJio OTJIENIEHHUIO CyJla OT HOTapuara, «CIOpHOM
FOPUCIUKIIMK OT OecCriopHOi» [1].

B mocnenyromem Oonblioe BIHSHUE HA
pa3BHUTHE HOTAPUAIBHOTO Jieda umen ykaz Ou-
nunma Kpacusoro 1304 1., KoTOpbIM Hapsiay C Ipo-
1elypHBIMH MOMEHTaMH 0 OQOPMIICHUIO HOTa-
PpHATTBHBIX aKTOB OBLIT IPEIYyCMOTPEH OCOOBIH MO-
PSIOK HAa3HAYCHUSI HOTAPHYCOB — OHU YTBEPK-
JTAJTNCh B 9TOM 3BaHUU KoposieM. B 1437, 1539 u
1541 rr. ObUTH IPUHATHI KOPOJIEBCKHE OPJIOHAH-
CBI, TOATBEP K IaBIIKe pactiopsbkenue 1304 roga.

[Npuunna, 00ycIOBUBIIIAsI IPOBEJCHHUE COOT-
BETCTBYIOLICH pedopMbl HOTapuara, CoCTosIIa B
ToM, 4yto nipu Ounurnie KpacnBoM Benmuch BoeH-
HBIE JICHCTBUS, CIOCOOCTBOBABIIINE TIPUCOCINHE-
HUIO HOBBIX 36MeJIb, YTO B PE3YNIBETATE IPUBETIO K
OOJBIINM BOSHHBIM pacxoam, KOTOpble CTaJIH IMo-
KpBIBATHCSl 32 CUET BBEIICHUSI HOBBIX HAJIOTOB,
YacTh MOCJICMHIX CTalla B3UMAThCS C Psiia TPax-
JAHCKO-IIPABOBBIX CAEJIOK U 3aBEIaHui. J[oroBo-
PBI ¥ 3aBEIIaHUs 110 KOPOIeBCKOMY ykazy 1304 1.
BHOCHITUCH B CIICIIUAIILHBIN peecTp BMECTe C MH-
¢dopmarmeii o pazmepe cOopa 3a Kaxk10€ BbIMOJ-
HEHHOE HOTapHaIbHOE ICHCTBIE, TAaK HOTAPUYCHI
KaK rocylapCcTBeHHbIE CIYKaIlIUe TTOTIONHSIIA UC-
TOILIEHHYIO BOCHHBIMH JICHCTBUSIMU Ka3HY.

B 1791 r. 3axoH, npunsatsiit KoHcTuTynimon-
HBIM cOOpaHueM, JIMIIHI MHOTHX JIUI] IpaBa Ha-
3Ha4YEHHs] HOTApUYCOB, YCTPaHHII HACIICICTBEH-
HOCTb ¥ BOBMOXKHOCTB IIPUOOPETEHHS HOTApHAITh-
HBIX JIOJDKHOCTEN, OOBEIMHIIT BCEX HOTAPUYCOB
oJ1 00IIMM HaMEHOBaHUEM «notaires publicsy,
orpaHUYuB uX yucio [4, c. 17].

CoBpeMeHHBIH 00JIMK HOTapUaTa CIOKHII-
cs1 BO @panuuu Toneko B Havyase XIX Beka. [Ipu-
YHHOM TOMY ITOCITYKHJT BO MHOTHX OTHOIIICHHSIX
MPOTPECCUBHBIM HOPMATHBHBIN akT «3aKOH O
MIPUHIUITAX OpraHu3amu Hotapuara» 1803 ., Bo-
LIS B UCTOPUIO Kak 3akoH oT 25 BanTto3a
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XI . (ot 16 mapra 1803 r.) [14]. bnaromaps emy
1 Obli1a cOo3/1aHa BIIOCIIEICTBHH caMa MOJIEIb Jia-
THHCKOTO HoTapHaTa !

CToHT TaKke OTMETHTh, YTO COOTBETCTBY-
FOLMH aKT HE yTPaTHil CBOEN FOPUINYECKON CUIIBI
U TI0 ceil IeHb, KPOME TOTO, OH SIBUJICS FOPU/IU-
YECKUM 00pa3IoM JUTs IPYTHX 3aKOHOAATEILHBIX
aKTOB, PETYIHPOBABIINX HOTApUAJBHYIO JIesi-
TENLHOCTH HE TOJNLKO B EBpoIie, HO M BO MHOTHX
JIpyTuX rocygapcrsax [3, c. 20].

[Tocne okonuanust Bropoii MUpOBO# BOMHBI
Ha4YWHAETCS MPOLIECC BOCCTAHOBIICHUS pa3iIny-
HBIX CTOPOH XH3HENEITEIbHOCTH TOCYIapCTBa
u obmiecTBa. B ycrmoBHsix mocieBOeHHOTO Bpe-
MEHH BOCCTaHABIIMBAeTCs paboTa MPEeXHUX 3a-
KOHOB, ITPUHUMAIOTCSI HOBbIE HOPMATHBHBIC AKTHI,
B TOM YHCJIE PETYINPYIOIIE HOTApUATIbHYIO Je-
ATEILHOCTh, COOTBETCTBYIOIYIO PEaUsIM TOTO
BpeMenu. Tak, 2 Hos0ps 1945 r. mpuHMMaeTcs
Opaonanc Ne 45-2590 «O cratyce HOTapuaTa»?.
YkazaHHBIN OpJIOHAHC, KaK U 3aKoH BaHTo3a, nei-
CTBYET W IO HACTOSIIEE BPEMS.

B kaxmoit u3 crpan 3amagHoit EBporis
HOTapuaT UMeIN CBOH criennduyeckue ocoOeHHO-
CTH CTaHOBJICHUS U Pa3BHUTHS, OCHOBY TaKOH CIie-
MU(GUKA COCTABUIIH Pa3TMYHbIE COIIMATHLHO-KO-
HOMHUYECKHE IPUYHHBI.

Bo ®pannum ucropuyeckoit 0codeHHOC-
THhIO HOTapuaTa CTajio pa3JelieHue HOoTapuaTa
U cyna. YKazaHHBIC OpTraHbl BHITIONHSIIN PUCY-
[Ie TOIbKO UM (opMBI 3alIuThl mpaBa. Hora-
pHUaNbHBIC aKThl ObLTM PaBHO3HAYHBI CYeOHO-
MY PEUICHHIO U 0053aTENIbHBI JIJIsl HCITOTHCHUSI.

B T'epmanun cutyarusi Obuia MOTHOCTBIO
IIPOTHUBOIOJIOKHOW: HOTAPUAIIbHBIE IEHCTBHSI MO~
J1 OBITh COBEPIICHBI M HOTAPUYCAMU, H CYIbSI-
Mu. [epMaHCKUl HOTapUYC MOTUUHSICS Cyned-
HBIM OpTaHaM, YTO OTPaHHUYMBAIIO €T0 KOMIIETEH-
1IM10. DTO HEe OBLIN JIFOIU CBOOOIHOM MpodheccuH,
kak B0 @paHIyH, TOTOMY YTO OHU SBIISUTHCH T'0-
CYIapCTBEHHBIMH CITYXKAaIIUMH M TIOITyYaJIn Ka-
JIOBaHbE M3 Ka3HbI TOCYNapCTBa.

BoiBoabI

B nenom, xapakrepusys HCTOpHYECKHE
MIPEANOCHUTKA M TPOIECC MPABOBOTO Pa3BUTHL
HOTapHara B 3apyOeXKHBIX CTpaHaX, MOXKHO BbI-
JICITUTh HEKOTOpbIE 3HAYUMBbIC (PaKTOPHI:

— UCTOpHS HOTapuaTa IOCTaTOYHO AU TENb-
Ha ¥ ©MeeT CBOM MPEIOCHUIKHA U 3aKOHOMEPHOC-
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TH pa3BuTus. Jlokanu3aiuelt Hanbosee aKTHBHBIX
IIPOLIECCOB CTAHOBJICHUsI HOTapuaTta B EBporie
CTaJIM TaKue CTpaHbl, kKak Mranus, a B Ooee no-
3nHui nepuon @pannus u [epmanus;

— COLIMOXO3SIHCTBEHHASI TOTPEOHOCTH B Pop-
MHUPOBaHHH HHCTUTYTa HOTapuaTa o0ycIoBIeHa
AaKTHBHBIM BEJICHUEM TOPTOBOI EITEIHHOCTH U
BO3HMKJIA B IIEPBYIO OYEpENb B CTPaHax, IPOsiB-
JISBUIUX TaKyl0 aKTUBHOCTb;

— Ha OCHOBE IIPOBEACHHOIO TEMITOPAJIBHO-
ro aHaJIM3a pa3BUTUs HOTApUATa MOXKHO YTBEp-
KJaTh, YTO HEOTHEMIIEMOM XapaKTEPUCTUKON
HOTapUaJIbHOW JESITEIBHOCTH SBISETCS PEANIH-
3yeMasl B XOJE €€ OCYILIECTBJICHHS MPaBOOXpa-
HUTEbHAs (DYHKIIWS, AKTUBHO ITPOSIBIISTIOIIAS ce0st
B CTAOMIIM3AIINH TPAXKIaHCKOTO 000pOTa MoCpes-
CTBOM JIOCYZIeOHOTO pa3penieHus: KOHQINKTHBIX
CUTYallUH U CIIOPOB, OXPAHBI LIETOI0 KOMILIEKCa
Pa3TUYHBIX UMYIIECTBEHHBIX MPaB U 3aKOHHBIX
HMHTEPECOB;

— BOKHEHIIMMU MPEANOChUTKaMU YBETnde-
HUS KOJIMYECTBA HOTAPUYCOB U BO3PACTaHUs POJIU
HOTapuaTa SIBIISIOTCS YCIOXKHSIOMuMecs: odre-
CTBEHHBIE OTHOIICHUS U XO03HCTBEHHBIE CBA3H,
YBEIMYEHUE KOJIMYECTBA CIENOK, B YACTHOCTHU
CBSA3aHHBIX C HEIBUKMMOCTBIO, @ TAKXKE 3aILHU-
TOM TMpaBa COOCTBEHHOCTH;

— IIOMUMO BBIIIEYKa3aHHBIX COLIMAJILHO-3KO-
HOMHUYECKUX (PaKTOpPOB MPUUYMHAMH Iporpecca
b0 perpecca HOTapHaTta SBISIFOTCS MPOBOIH-
MBIE TIOJTUTUKO-TIPABOBbIE TIPE0OPa30BaHMUS FOCy-
JIApCTBEHHBIX JIeATENIEN, BOEHHBIE IEHCTBUS, YPO-
BEHb PELUIIUPOBAHHOCTH PUMCKOIO IIpaBa B Io-
CylapCTBE U Jp.;

— YPOBEHb Pa3BUTHsI HOTapUaTa U €ro Boc-
TpeOOBaHHOCTH OOIIECTBOM SIBIISIIOTCS CBOEOO-
Pa3HBIM 3€pKaJIbHBIM OTPAKEHUEM YPOBHS pas-
BUTHSI CaMOTO OOIIECTBA M €ro MPaBOBBIX I10-
TpeOHOCTEH, B CBSI3U ¢ YeM HOTapHar BCeria
BBINOJIHSET aKTyaJbHbIE JJISI CBOETO BPEMEHU
MpaBoBbIe (DYHKIIMH HA KXK]IOM dTarie pa3BUTHS
o0I11ecTBa M TOCYIapCTBa;

— B KaXJ10# u3 cTpad 3amanHoi EBporbl
HOTapuaT UMeJ CBOM 0COOEHHOCTH CTAaHOBJICHUS
U pa3BUTHS, HO TECHOE B3aUMOJCUCTBUE HALMO-
HaJIbHBIX HOTapHaJIbHBIX CHUCTEM B 3araaHoil
EBporne npuBeno kK GopMUPOBAHHUIO HEKOH €I~
HOH CHUCTEMBI OPTaHU3ALMY HOTapuaTa U €IMHO-
00pa3HOMY OCYIIIECTBIICHUIO UMH HOTAPUATBEHBIX
JISCTBUH, TTOJTy4UBIIIEN BIOCIIEICTBUM HAMMEHO-
BAHUE WIATUHCKUH TUII HOTapUaTay;
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— HOTapHuyChl CTPaH, KOTOpPbIe BXOJAT B
€IUHYI0 CHUCTEMY HOTapuara JIATUHCKOTO
THUIIA, OCYLIECTBISIOT CBOIO JEATEIBHOCTH B
paMKax NMpeaoCTABICHHON UM HAallMOHAJIbHBIM
3aKOHOJATEIEM KOMIIETECHIIMH, a B3aUMOJEH-
CTBHE MEXJYy HUMHU OCYLIECTBJSAETCA HA OC-
HOBE HOPM MEXAYHApPOJHOr0 YaCTHOTO IIpa-
Ba rocynapcTsa.

IIPUMEYAHHUA

! JIaTMHCKHMII THIT HOTApUATA, WM JIATHHCKUI
HOTapHaT, — CUCTEMa OpraHu3alui HOTapuaJibHOM Jie-
STENILHOCTH, PU KOTOPOI HOTApUYChl, OCTaBasICh JIH-
amM CBOOOJHOI Tpodheccru, OCYIIECTBISIOT CBOH
(DYHKLIMM KaK ITPEICTaBUTENN TOCYAapcTBa. YKa3aHue
Ha JIaTHIHb CBSI3aHO C PUMCKHM TIPABOM, TTOCITYXKUB-
LM OCHOBOM ISl €70 BO3HUKHOBEHMSI.

2 O IeWCTBUM U COMEPIKAaHUH YKa3aHHOTO HOP-
MaTUBHOro akra cM. nompooOnee. URL: http://www.
paris.notaires.fr/sites/default/files/plaquette
chambre 2013 traduction_russe ru.pdf(mata obpa-
menust: 09.03.2017).
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