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Introduction: the scientific paper aims to reveal the structure and features of the mechanism of civil regulation
of actions to protect the image of a citizen. To do this, it is necessary to determine the procedure, conditions, and
grounds for the functioning of the legal mechanism, as well as sthe object of encroachment. The relevance of the
topic is due to the significance of the chosen problem as well as the need to identify the conditions for forming the
legal structure of the mechanism of civil regulation for protection against violations when using the image of a
citizen. Methods: within the framework of the study, a comparative law method was used, which made it possible to
identify the differences in violations when using the image of a citizen; a systematic approach; and the formal
logical research method. Results: the analysis of the current legislation of the Russian Federation is carried out.
The possibilities of using the general provisions of the civil legislation on the protection of violated subjective civil
rights, as well as the special ways to protect against violations when using a citizen’s image, are considered.
The conditions influencing the formation of the legal structure of the civil regulation mechanism are analyzed.
Conclusions: it is determined that the protection of a citizen’s image should be understood as a set of regulatory
provisions regarding the order, conditions, and methods of using a citizen’s image, as well as measures to protect
against violations. The protection of a citizen’s image is provided by a special mechanism of civil regulation.
The operation of this mechanism is associated with a violation of the order, conditions, and methods of its use by
other persons. The structure of the legal mechanism (legal structure) depends on the nature of the offense committed.
At the same time, taking into account the actual circumstances, in a specific situation that requires legal resolution,
both general legal means of protecting a citizen’s image (Article 12 of the Civil Code of the Russian Federation,
Article 151 of the Civil Code of the Russian Federation) and special remedies (Article 152.1 of the Civil Code of the
Russian Federation) can be used.

Key words: image of a citizen, remedies, mechanism of civil regulation, legal structure, legal means, protection
of civil rights, objects of civil rights, subjective civil law.

Citation. Demin A.A. The Mechanism of Civil Regulation of Actions to Protect the Image of a Citizen. Legal
Concept = Pravovaya paradigma, 2024, vol. 23, no. 2, pp. 116-121. (in Russian). DOI: https://doi.org/10.15688/
lc.jvolsu.2024.2.15

YIK 347 Hara nocryrmnenus ctateu: 05.04.2024
BbK 67.404 Hata npunsarus crateu: 20.04.2024

MEXAHW3M I'PA’KTAHCKO-ITPABOBOTI'O PET'YJINPOBAHU A JIEMNCTBUM
1O OXPAHE U30BPAKEHUSA I'PA’KTAHUHA

Auekceii Anexkcanaposuy lemun

Hmxeropoackuii rocynapctBenHbiid yausepceuter uM. H.W. Jlobauesckoro,
r. Hwkauit HoBropon, Poccuiickas @eneparust

BBenenme: B Hay4HOI CTaThe CTABUTCS LEJIb PACKPBITH OCOOCHHOCTH COCTaBa MEXaHU3Ma IPakJaHCKO-
MIPAaBOBOT'O PETYJIMPOBAHUS ACHCTBUIA 10 OXpaHe n300paxKeHus rpaxaaHuHa. [ 3Toro HeoOXOMMO OIPEIEUTh
TIOPSITIOK, YCIIOBUS M OCHOBaHHS (DYHKIIMOHUPOBAHHS IIPABOBOI'O MEXAHM3MA, a TAKXKE OIPEe/IEUTh OO BEKT MOCSATaTENb-
CTBa. AKTyaJIbHOCTh JIJAHHOW TEMBI 00YCIIOBJIEHA 3HAYMMOCTBIO BBIOPAHHON MPOOJIEMBI, a TaKKe HEOOXOANMOCTHIO
BBISIBIICHHS! YCJIOBHH (POPMUPOBAHHMS FOPUANUECKON KOHCTPYKIIMH MEXaHU3Ma IPakJaHCKO-TIPABOBOIO PETYJIMPOBAHUS

© Jlemun A.A., 2024

116 Ilpasosas napaduema. 2024. T. 23. N 2




A.A. lemun. MexaHU3M TPaXkJAaHCKO-TTPABOBOIO PETrYITUPOBAHHMS JCHCTBHUI 10 OXPaHE U300PAKCHUS IPAKIAHNHY ———

3aIUTHI OT HAPYIICHUI PH UCIIOJIb30BAHUH N300pakeHUs rpakaaHiHa. MeToabl: B paMKaX UCCIICIOBAHUS UC-
MOJI30BAJIMCH CPABHUTEILHO-IIPABOBOM METO/I, TIO3BOJIUBIIHIA BBISBUTH Pa3IMYMs HAPYIICHUH TIPH HCIIOIh30Ba-
HUH U300pakeHUs IpaXkTaHWHA; CHCTEMHBIH MOIX0; (hopMaIbHO-IOTHUECKUH METO UccieqoBanus. Pe3yibTa-
ThI: TIPOBEJIEH aHATU3 JIEUCTBYIOIIEr0 3aKkoHonarenbcTBa Poccuiickoii deneparuu. PaccMOTpeHbl BO3MOXKHOCTH
HCTIONIb30BaHUS OOIIHMX TOIOKESHHUH MPaXkKTaHCKOr0 3aKOHOATEIbCTRA O 3aIMTE HAPYIICHHBIX CYOhEKTUBHBIX IPaXK-
JTAHCKHUX TIPaB, a TAKKE CHEIHAIBHBIC CIIOCOOBI 3aIIUTHI OT HAPYIICHHUI ITPH UCTIOIH30BAHUHU H300paKEHUS TpaKaa-
HuHa. [IpoaHaTu3upPOBaHbI YCIOBHUS, BIUSIONINE HA (DOPMHUPOBAHHE FOPUINICCKON KOHCTPYKIIMU MEXaHU3Ma rPaK-
JTAHCKO-TIPABOBOTO PETyIUPOBaHMS. BBIBOABI: ONPEICICHO, UTO IO OXPaHOH H300paKCHUS TPaKIaHUHA CIICAYeT
ITOHUMATh COBOKYITHOCTh HOPMATHUBHBIX YCTAHOBIICHHUI 110 TIOBOITY MOPSIKA, YCIIOBHUI M CIIOCOOOB UCIIOIb30BaHUS
M300paKeHUs TpaskJaHUHA, a TAKKE Mep I10 3alllUTe OT HapyiieHui. OXpaHy H300pakeHHs rpakKIaHuHa 00ecCIIeuH-
BaeT OCOOBI MEXaHU3M I'PaskJaHCKO-TIPABOBOTO PErYIIMPOBAHHMS 3aIUTHI. J{eficTBHE JaHHOTO MEXaHU3Ma CBSI3bIBa-
eTcs ¢ (haKTOM HapyIICHUS MOPSIKA, YCIOBUH M CIIOCOOO0B €0 UCIIOIB30BaHUS APYyruMH JuriaMu. CoCcTaB MpaBoBO-
ro MeXaHu3Ma (FopuaryecKast KOHCTPYKIIMSA) 3aBUCHT OT XapaKTepa JOMYIICHHOrO MpaBoHapyieHus. [Ipu 3ToM ¢
y4eToM (haKTUUIECKU CIIOKHUBIIUXCSA OOCTOATEILCTB B KOHKPETHON BO3HHKIICH CUTYaIluy, TPeOyOIIeii MpaBoBOro
pa3pelieHus, MOT'YT OBbITh 3a1eHCTBOBaHBI KaK OOIIIHE FOPHUINICCKUE CPEIICTBA 3aIUThI H300paskeHUsI TPaKIaHuHA
(ct. 121 151 TK P®), Tak u crienmanbHble cpencta 3ammThl (cT. 152.1 TK PO).

KiroueBblie ciioBa: M300pakeHHE rpaxTaHUHA, CITIOCOOBI 3aIUTHI, MEXaHU3M TPaKJaHCKO-TIPAaBOBOTO PETy-
JIUPOBAHUSL, FOPUIUIECKAsI KOHCTPYKITHS, FOPUINICSCKOE CPEIICTBO, 3aIIUTa IPAYKIAHCKUX MPaB, 00BEKTHI IPaXIaHC-
KHX TIPaB, CyObEKTUBHOE TPaskIaHCKOE MPaBO.

HutupoBanue. lemun A. A. MexaHU3M I'pak1aHCKO-IIPAaBOBOI'0 PEryIMPOBaHUS AEUCTBUI 110 OXpaHe
n3o00paxenus rpaxaannta // Legal Concept = [IpaBoBas mapagurma. —2024. —T. 23, Ne2. — C. 116-121. - DOI:
https://doi.org/10.15688/Ic.jvolsu.2024.2.15

BBenenue

B ct. 152.1 'K PO 3akpernieHs! moioxe-
HUs 00 OXpaHe N300pakeHHs rpaxkIaHuHa. B 3a-
KOHE YCTAaHABJIMBACTCSI, YTO OE3 COracus rpax-
JIAaHWHA He JIOMTycKaeTcs 00HApOIOBaHUE H JIANTb-
HeliIlee UCTIONIb30BaHie N300paKeHUs Tpax/ia-
HUHA (B TOM 4YHClie ero ororpaduu, a TakKe
BHJICO3AIHCH WIIW ITPOU3BEICHHS H300pa3UTeNb-
HOT'O0 MCKYCCTBA, B KOTOPBIX OH M300pakeH).
[Mpuyem n300paskeHUe TpaXKAaHWHA TOCTE €ro
CMEPTH MOXKET UCIOJIB30BATHCS TOBKO C COTYIa-
cHsl JIeTell M MepeKHBIIEro CyNpyra, a Ipu uX
OTCYTCTBUHU — C COTJIACHSI POIUTENICH.

B To e BpeMs ycTaHaBIMBaeTCS MOPSIOK
W YCIJIOBHS MCIIONB30BaHUS H300pasKEHUS TPaK-
nanuHa. Tak, 3aKOH TIO3BOJISIET MCIIOJNB30BATh
COOCTBEHHOE M300paKeHHE KaK CaMOCTOSTEIb-
HO, TaK M B TIOPSIJIKE UCIIOB30BAHUS €T0 IPYTH-
MU nunamu. [Ipu 3ToM ycloBHeM HCIONB30Ba-
HUS 9y’KOT0 H300paKeHHs SBISIETCS TMOMydeHNE
comTacusi rpaKIaHuHa, 33 UCKITIOUYEHHUEM ClTyda-
€B, IPETyCMOTpeHHbIX B oM. 1-3 m. 1 cT. 152.1
'K POD.

Takke BaxkeH M CIOCOO HCITOJIB30BAHUS
n300paXkeHus rpaxaanuHa. Kakux-nbo orpanu-
YeHUH JJ1s TpaXk/IaHuHA Ha MCTIOIh30BaHUE COO-
CTBEHHOTO M300paKCHHSI 3aKOH HE 3aKpEILIsier.
OnHako Ipy KCIIOIh30BAHUH TYIKOTO H300paxe-
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HUSI TPaKJaHWHA OXpaHa CBSI3BIBACTCS HCKIIIO-
YUTEJIBHO C JCHCTBHSIMHM JIMIIA 110 00HAPOI0Ba-
HHUIO U z[aaneﬁmeMy HCIIOJIB30BAHUIO YYKOI'O
H300paKEHMS.

Takum 00pa3oM, IoJ OXpaHOi U300paske-
HUA TpaXxaaHWHa CICAYCET IMOHUMATh COBOKYII-
HOCTb HOPMATUBHBIX YCTaHOBHeHI/Iﬁ 110 IMOBOAY
MOPSIIKA, YCIIOBUM M CIIOCOOOB MCIIOJIb30BAHUS
M300pakeHns TPAKIAHUHA, a TAKXKE Mep 0 3a-
LIUTE OT HApYLIEHUH.

CooTHolIeHHEe MOHATHH
«HEHMYIIECTBEHHOE CYOBEKTHBHOE
rpakIaHCKoe NMPaB0 HA H300paKeHHe

TPAKIAHUHA» U «H300pakeHne TPaKIaHUHA
KaK HeMaTepuHajbHOe 0Jiaro»
IJIs1 1eJiedl TPaKAaHCKO-TIPABOBOM 3alUTHI

B Hayke rpak1aHCKOro IrpaBa IIPUHSTO Io-
BOpPHUTH O NpaBe rpakJaHUHA Ha U300pakeHue.
A.E. lllepcToOUTOB OTMEYaeT, 4TO aHAJU3
cT. 150 m 152.1 'K P® maer ocHOBaHHMS CUNTAT,
YTO B COBPEMEHHOM POCCHICKOM T'paXkAaHCKOM
MpaBe MpaBo Ha U300paKeHne JOHKHO paccMart-
PHUBaTHCS KaK JIMYHOE IPABO IPAKIAHNHA, KOTO-
poe mpeacTaBiIsieT co00i 3aKperieHHYI0 3aK0-
HOM BO3MOXKHOCTH TPeOOBAaTh OT HEONpeeleH-
HOT'O Kpyra 00si3aHHBIX JIUI BO3/ICPKUBATHCS OT
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JIIOOBIX JICHCTBUH, HAIPaBJICHHBIX HAa 00HAPOJI0-
BaHHWE M JIAJIbHEHIIICe UCTIONB30BAHHE €ro n300-
paKeHUs, a TaK)Ke BOZMOKHOCTh oOpamieHus B
CyZ 3a 3a1uToi cBoero npasa. CozpeprkaHue mpa-
BOMOYHSI HA HEMPHUKOCHOBEHHOCTH H300payKeHUS
3aKJII0YaeTcsd B BO3MOKHOCTH YIIPaBOMOYEHHO-
ro Juma TpedoBaTh OT JFOOBIX JIMII BO3JCPIKHU-
BaThCsl OT 0OHAPONIOBAHUS U JaJbHEUIIEro Hc-
MOJIb30BaHUS ero u3oopaxkenus [10, c. 11].

BMmecTe ¢ TeM CyOBEKTHBHOE TpaKJaHC-
KO€ TMPaBO MPENCTABISET cOO0W Mepy BO3MOXK-
HOTO TIOBEJICHUS JIJISl YIIPABOMOYEHHOTO JTUIIA.
CyOBbeKTHBHOE MPABO OIPEACISET KOHKPETHBIH
BUJ] © MEPY TIOBEJICHUSI B paAMKax OT/EIbHO B3sI-
TOTO TpakITAHCKOTO MTPaBoOTHOIIEH!S [9, c. 280].
CyObeKTUBHOE JINYHOE HEMMYIIIECTBEHHOE TIpa-
BO oOecIieurBaceT JHUIy BO3MOXKHOCTh ONpee-
JICHHOT'0 TTOBE/ICHH S MJIH COBEPIICHUS COOCTBEH-
HBIX JIeicTBUH B chepe Ppusnueckoro dnaromno-
Jy4usl, MHAWBUTyaIA3aIiH HIH aBTOHOMHUH JINY-
HOCTH [4, c. 28] ¥ TECHO CBA3aHO C JTUYHOCTHIO
ympaBomoueHHOro [7, ¢. 36]. IIpencrasmsercs,
4YTO CYOBEKMUGHOE NUYHOE HEUMYU|eCHEEeH-
HOe nPago 2pajrcOAHUHA Ha U300palcenue cie-
dyem paccmampueamsy, KaK 00ecneyeHnyio
nPaeom 603MONCHOCHb UCNOIb306AHUS CEOC-
20 U300PAIICEHUA NO C60EMY YCMOMPEHUIO U 6
ceoem uHmepece, @ mMaKdice 603MOICHOCHIL
PAcnopadiceHus coOCMEEHHBIM U300PaAdICEeHU-
emM 6 euoe paspeuieHuA K nyoauKayuu u uHo-
20 UCNOIb308AHUA OPY2UMU TUUAMU.

Taxxe yuuThIBast mojoxkeHus cT. 152.1
I'K P®, MOXHO IPUIATH K BEIBOLY O TOM, YTO 3a-
KOHOZIATEITh OTHOCUT H300pakKeHHE IpakIaHuHA
K YHCITy O0BEKTOB IpakJaHCKHX IpaB B Kade-
CTBE HemaTepuanbHOro Onara. Hemarepuanib-
HbIe Oara OTHOCSTCS K YUCITy OOBEKTOB I'pa-
JAHCKHX NPaB, HMEIOT BHEOKOHOMHYECKYIO TIPH-
POy, HEOTJETMMBI OT JINYHOCTH U HE MOTYT y4a-
CTBOBATh B rpaxkaaHckoM obopore. [TocsraTens-
CTBO Ha HEMaTepHalIbHbIE OJ1ara rpakJaaH He J0-
MYCKaeTCs M SIBJISIETCS NMpPaBOHAPYIICHUEM.

Nzobpaxenue rpakaaHuHa Oymydn Hema-
TepUANbHBIM OJIarOM, MPU3HABAEMBIM 3a TPaXK-
JAHWUHOM C POXKICHUS, OXPaHsETCsS KaK HEKHi
HeMaTepUalbHbIH 00BEKT, MPEACTaABIAIOIINI
OIpeieNICHHBIH HHTEPEC HITH HENMYIIECTBEHHYIO
HEHHOCTB TS TPayKIaHnHa o0agarens n3o00pa-
JKEHHS, OT IYOJIMYHOrO M CBOOOJHOTO K HEMY
JIOCTYIIa HEOrpaHMYEHHOT0 Kpyra nuil. [Ipuiuem
HapyIIEHHE CBA3BIBACTCS C JIOCTYIIOM K 3TOMY

——— 18

HEMaTEpUaTbHOMY OOBEKTY MOCPEICTBOM €ro
onyonukoBanus. B n. 43 Tlocranosnenns [ne-
Hyma Bepxouoro Cyna PO ot 23.06.2015 Ne 25
«O IpUMEHEHUH CyJaMHU HEKOTOPBIX MTOJIOKEHUH
pa3nena [ yactu nepBoi ['pakaaHCKOTO KOJEK-
ca Poccuiickoil denepaliiny OTMEUYAETCs, YTO
1oj; 00HapOJOBaHHUEM U300paKEH U TPAXKTAHU-
Ha 110 aHAJIOTHH C MTOIOKEHUSIMHE CT. 1268 'K PO
HeoOXOJMMO MOHUMATh OCYIECTBICHUE JCH-
CTBHSI, KOTOPOE BIIEPBBIC JIeNAeT JaHHOE M300-
paXkeHHE OCTYIHBIM ISl BCEOOIIEro CBEACHUS
MyTEM €ro OIyOIMKOBAHHS, MyOIMYHOTO IT0Ka3a
100 JIIOOBIM JPYTHM CIIOCOOOM, BKIIOYAs pas-
Meitenue ero B cetu Murtepuer. B . 2 ct. 152.1
I'K P® yxa3piBaeTcs Ha BOZMOXKHOCTH pa3me-
IIEHUS N300paKeHHs TPAXKTAaHHHA Ha MaTepHab-
HBIX HOCHUTCIIIX U BBCACHHBIX B Fpa)i(I[aHCKI/Iﬁ
obopot. Taxxke n300paXkeHHUe TpaKIaHMHA MO-
xeT OBITh pacnpocTpaHeHo B cetu uTepHer (I1.
3 cr. 152.1 TK PD).

CrenoBaTebHO, IS LeNield pa3BUTHSI TPaX-
JAHCKO-IIPABOBOIO PETYIIMPOBAHMS JEUCTBUM 110
3aluTe M300paKeHHs TpakaaHuHa OyJieM HUCXO-
JIUTh U3 TOro, 4To mojoxeHus ct. 152.1 'K P®
00 oxpaHe H300paKeHUs rPayKIaHMHA 00ECTICUH -
BaroOT 3aIIUTY OT IOCATATCIILCTB KaK Ha JIMYHOC
HEMMYIIECTBEHHOE CYOBEKTHBHOE TPaKJaHCKOE
MpaBo, Tak U OOBEKT IPaKJAHCKUX MpaB (Hema-
TepuanbHoe 0y1aro). Takoi MOIXon SBISETCS OIl-
paBJaHHBIM BBUJY TOI'O, YTO ITO3BOJIACT OIIPEAC-
JINTH IOPUANYCCKUE CPEACTBA 3allIUTHI OT pa3JIni-
HOTO POJIa HAPYLIEHUH, CB3aHHBIX C UCIIONb30BA-
HUEM Yy>KOT0 N300payKeHUs TpaXKIaHIHA.

TeopeTHKo-npaBoBbie NPEANOCHIIKH
(GpyHKIMOHHMPOBAHMSA MEXaHU3Ma
IPa’KJIAHCKO-IIPABOBOI0 PeryJupoBaHusA
AelicTBUH MO OXpaHe M300paKeHUA
rpaxaaHuHA

JeiicTBUs CyOBEKTOB TPaXAaHCKOTO Mpa-
Ba KaK B PETYISATHUBHBIX NPABOOTHOLICHUSIX,
TaK U IEUCTBHS IO 3aLIUTE MOJIEKAT MIPaBO-
BOMY BO3JEMCTBHIO C LENBIO UX YIOPSIOYECHUS.
Takoe ymnopsijoueHHEe MPOUCXOAUT Onaromapst
(YHKIIMOHUPOBAHUIO MEXaHM3Ma TPaXKIaHCKO-
[IPaBOBOTO PEryIUpOBaHUs. MexaHu3M IIPaBOBO-
IO PErylIupoOBaHHs B METOAOJIOTMYECKOM ILJIaHE
MIO3BOJISIET OTBETUTH Ha BOIIPOC, C IOMOUIBIO Ka-
KUX MHCTPYMEHTOB, CPEICTB IIPAaBO OKA3bIBAET
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perynupyroliee Bo3IeiicTBHE Ha T€ WK HHbBIE 00-
IIECTBEHHBIC OTHOIIECHUS [5, ¢. 273].

MexaHu3M rpak IJaHCKO-IIPaBOBOTO PEryiu-
poBaHUs GYHKIIMOHUPYET OCPEICTBOM IIPUME-
HEHHUS BXOJSIIMX B €r0 COCTaB IPaBOBBIX
CpeacTB. DTH CpeAcTBa 3aJeiCTBYIOTCA B 3a-
BHUCHMOCTH OT BO3HHKIIICH CUTYalnuu, TpeOyromei
MpaBoOBOro paspemieHus. [Ipu HE0OXOAUMOCTH
YAOBJIETBOPSHUS KAaKOH-TH00 YKM3HEHHOMH (COLIM-
aJBbHOH ) TOTPEOHOCTH UCTIONB3YIOTCS PETYISTHB-
Hble opuaudeckue cpenctsa. Hampumep, HOp-
MBI 0 IPUOOPETEHUH TIpaBa COOCTBEHHOCTH MPH
coznanuu Bemu (cT. 219 'K P®) unm HOpMBI O
KyTLIe-TIPOJIasKe IPY MPUOOPETEHUH BEIIH TI0 JI0-
roBopy (1. 30 'K P®). I1pu BO3HUKHOBEHUH TIpe-
MATCTBUN CO CTOPOHBI IPYTUX JIUI] YIIPABOMOYEH-
HOE JIMI0 3aJIeHCTBYET HEOOXOMUMBIE OXpaHHU-
TelbHBIE (3aIIUTHBIE) CPEACTBA MEXaHU3Ma
IpaX<IaHCKO-TIPaBOBOIO PEryITHPOBaHUS, C TOMO-
IIHI0 KOTOPBIX TPOMCXOANUT BOCCTAHOBIIEHHE T10-
JIOKEHUE JIHIa U 0DecreunBaeTcss BO3MOXKHOCTh
YIIOBJIETBOPEHHUSI BO3HUKIIEH MOTPEOHOCTH.

@OYHKIMOHUPOBAHNE MEXAHU3MA IPAKIAHCKO-
MIPaBOBOTO PErYAHPOBaHUS TaKXKe CBA3BIBAETCS
C IopuarUecKUMU (haKTaMu, U 9TOOBI IPUBECTH
B JICHCTBHE MPABOBOH MEXaHU3M, HEOOXOIUMO
YCTaHOBUTH KOHKPETHBIH I0pUANYECKUI QaKT, TO
€CTh KOHKPETHOE >KU3HEHHOE OOCTOSITENbCTBO,
C KOTOPBIM HOPMBI ITPaBa CBSA3BIBAIOT BOSHUKHO-
BEHUE, U3MEHEHHE, IPEKpaIlleHHe TPaBOOTHOLIIe-
uuii [1, c. 31]. H.M. KopkyHoB ormeuan, 4To
opuInieckuii GakT ecth GakT, 00yCIOBINBAIO-
W MpUMEHEHNE FOpUANIECKUX HopM [6, c. 201].
10.C. I'ambapoB Takke moJyiarai, 4yTo pUandec-
KA (akT — 3TO OCHOBaHHUE JJISI MOCITIEICTBUIMA
JeWCTBUA MPaBOBBIX HOPM [2]. Tem cambIM [1i1st
(YHKIIIOHUPOBAHUSI MEXaHI3Ma MPasKIaHCKO-TIPa-
BOBOTO PEryJIUPOBaHUS HE0OX0nuMO: 1) HacTyII-
JICHHE IOPUAMYECKOro (hakTta — 00CTOSATEIbCTBA
JKU3HEHHOU JCHCTBUTEILHOCTH U 2) HAJIMYHE B
O00BEKTHBHOM IIpaBe COOTBETCTBYIOIIECH HOPMEI,
KOTOpasi ONpeAersieT BU U XapaKTep TUITHYHBIX
00CTOSITENHCTB, HA CIy4ail HACTYIJICHUSI KOTO-
PBIX HAUWHAET ACHCTBOBATH IIPABOBOM MEXAHU3M.

[elicTBrue MexaHu3Ma I'pak1aHCKO-TIpaBo-
BOTO PEryJIMPOBaHUSI 3aLUTHI U300payKEHHS TPaXk-
JIaHWHA CBS3bIBAaETCS C (DAKTOM HApYILCHUS I10-
psilKa, YCIOBUH M CIIOCOOOB €ro MCHONb30BaHUS
JIpyrUMH JHuIlaMu. B 3aBucrMocTH OT XapakTepa
JIOMYIIEHHOTO HapyIIeHUs CKJIaAbIBaeTCsS 0COOBII
MEXaHH3M IpaKIaHCKO-TIPABOBOI 3al[UTHI.

Legal Concept. 2024. Vol. 23. No. 2

A.A. [lemun. MexaHI3M TPpa)IaHCKO-TIPABOBOTO PETYTUPOBAHUSI IEHCTBHH 110 OXpaHe H300paskeH s IPayK TaHUHA

Cnenuduxa MexaHuMa
rPa’kJIAHCKO-NIPABOBOI0 PeryJjJupoBaHUsA
3alUTHI M300PaKEeHUsT TPAKIAHUHA

Panee orMeuanoch, 4TO peryaupoBaHHE
rpaKAaHCKUX MPABOOTHOIIEHUH, a TAKKe 3aIlH-
Ta OT HApyIICHUH 00ECIEeUNBAIOTCS ICHCTBHEM
MeXaHHM3Ma IPakKIaHCKO-IIPaBOBOTO PETYIHPOBa-
Hu4. Bo3nelicTBue Ha BO3HUKIIYIO MPABOBYIO
CHUTYaIUIO IPOUCXOAUT OJaroaapsi 3aJeicTBOBa-
HUIO T€X WU UHBIX IOPUANYECKUX CPEICTB, IPHU-
MEHEHHE KOTOPBIX 3aBHCHT OT CKJIAJbIBAIOIINX-
csi (aKTHYECKUX OOCTOSITENBCTB.

OCHOBHBIM IOPUIUYECKUM CPEACTBOM Me-
XaHU3Ma SBIsieTcsl mpaBoBas HopMa. Ilpu aTom
MIPaBOBON MEXaHU3M KOHCTPYKTHBEH U OTHPAET-
Csl Ha ONpe/eNieHHYI0 OOIHOCTh HOPM, CBsI3aH-
HBIX MKy COOOH XapaKTepoM IPaBOBOM CHUTY-
alWH, IOoUIekKaIIEH yropsiodeHuto. Takxke cie-
IyeT YUUTHIBaTh, YTO IOPHANYECKasT KOHCTPYK-
st popMUpyeTcst He POU3BOIBHO U HE OJIHO-
MOMEHTHO, a «COOMPAETCsI» UCXOMIS U3 CYIIeCTBa
MpeaMera MpaBoBOro Bo3aeHCTBHS [3].

Onpezenenne COBOKYIMTHOCTH KOHKPETHBIX
IOPUIMYECKUX CPEACTB MEXaHHW3Ma IpakJaHC-
KO-TIPAaBOBOTO PEryTUPOBAHNS, HEOOXOUMBIX IS
YIOPSAJ0YEHHU S OTAEIBHON PaBOBOM CUTYalLIH,
SIBIISIETCSL TPYZIHOU 3anadeil. DopMupoBaHUE
FOPUINYECKON KOHCTPYKIIMH TOJA KOHKPETHYIO
MPAaBOBYIO CHUTYAIHIO OOYCIIOBIMBAETCS Xapak-
TEPOM H IIPABOBOM MPUPOION CKIaABIBAOLINXCS
O0IIECTBEHHBIX OTHOIICHUH, a TaKKe MHBIMH,
HMMEIOIIIMHU IOpPUANYECKOe 3HAYCHHUE, KIU3HEHHBI-
MU 00CTOsITENbCTBAMU. JJaHHOE OTHOCHTCS M K
OTHOIIICHHSM, CBSI3aHHBIM C 3aIIUTON N300paxe-
HUS TpakJaHUHA.

Ucxona u3 nomoxeunit cr. 152.1 'K PO
JIUILY TIPENOCTaBISIETCs] TPABO Ha OMYyOIMKOBA-
HUE Yy)KOT0 H300paKeHus rpaxkIaHruHa (crocod
WCTIOJb30BaHMS M300paKEHUsS TpaKIaHUHA) B
cydasx: 1) ucronb30BaHue U300pasKeHUS OCY-
HIECTBIISICTCS B TOCYNAPCTBEHHBIX, OOIIECTBEH-
HBIX WJIM UHBIX yOJUYHBIX HHTEpEcax; 2) n300-
pakeHHe rpaXx<TaHuHa MOTYYEHO MPU CheMKe, KO-
TOpasi IPOBOUTCS B MECTAX, OTKPBITBIX JJISl CBO-
0OTHOT O ITOCEICHYISI, WJTH Ha IMTyOIUYHBIX MEpOTI-
pusTHIX (coOpaHHsX, che3liaX, KOH(pepeHIHsIX,
KOHIIepTaXx, MPEeICTaBIECHHUX, CIIOPTUBHBIX COPEB-
HOBaHHAX W TOJAOOHBIX MEPOTIPHSITHUSAX ), 32 HC-
KITIOYCHHEM CITy4acB, KOIjia Takoe n300pakeHne
SIBIISIETCS OCHOBHBIM OOBEKTOM HCIIOIB30BAHUS;
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3) rpakIaHuH MO3UpoBai 3a miaary. Konctury-
nnoHHBIH Cyn PO 0THOCUTENEHO BO3MOXKHOCTH
MPUMEHEHUS TAHHOTO CII0c0o0a MCIOIb30BAHMS
Yy)KOTO M300paKCHUsI OTMEUaeT, YTO TaKOe JI0-
MycKaeTcs, MOCKOJIbKY MMEEeT CBOEHl IENbI0 yC-
TaHOBJIEHUE CIIPaBEJIMBOrO OajlaHca MEeXIy
MPaBOM Ha HEMPUKOCHOBEHHOCTh YaCTHOM JKHU3-
HH, a TaKXKe CBOOOI0M pacipocTpaHeHus HH(OP-
MalliM KaK OMHAKOBO 3HAYMMBIMHU IIPABOBBIMHU
nennoctamu (Onpenenenre KoHCTUTYITHOHHOTO
Cyna Poccutickori @enepanuu ot 29 ceHTIOps
2022 1. Ne 2401-0).

Hcronp3oBaHne 4yKOro M300pakeHHUs B
COOCTBEHHBIX IIJISIX O3 OMyOTMKOBaHMSI HE ITPU-
3HAETCsI 3aKOHOM B KaueCTBE MPaBOHAPYILICHUS U
HE BBI3BIBACT BO3MOKHOCTH JICHCTBUI I10 3alllH-
Te u300pakeHus. BrIxo 3a mpeiesibl MPeaocTaB-
JICHHBIX JIUILy BO3MOXHOCTEH Ha OIMyOJIMKOBaHHE
U JajbHekIIee HCIOoIb30BaHUE y>KOr0 H300paxKe-
HUS €CTh HapyIICHUE YCIIOBHI HCIOIb30BAHUS
M300paKeHNs ¥ TIPUBOMIUT K HAPYIIIEHHUIO CyOBEK-
THUBHOTO JIMYHOI'O IIPaBa IpakJIaHMHA Ha U300pa-
kenue. [Tonoxenus ct. 152.1 'K PO npemycmar-
PUBAIOT BO3MOYKHOCTh IpasklaHWHA TPEeOOBATh
U3BATHS M3 000pOTa M YHUYTOXKEHUSI O3 KaKoit
OBl TO HM OBUTO KOMIICHCAIIUU SK3EMILIIPOB Ma-
TepUAaTHLHBIX HOCUTENEH, COJEepKaIIX N300paske-
HUE TPaKIaHUHA, TOTyYEeHHBIX WA KCIIOIb3YEMBIX
C HapyIICHUEM YCIOBUH O TIOMYYCHUHU COTTIACHSI.
Taxoii cierupuyeckuii crocod 3alMThI CBSI3aH C
TEM, 4TO B 000POTE MOT'YT Y4aCTBOBATh OIpE/Ie-
JICHHBIC colajbHbie Onara [8, c. 20]. B m. 3
ct. 152.1 T'K P® rpaxnanun BrpaBe TpeOOBaTh
VAQIEHHS CBOETO M300pakeHus, a TaKkxKe Ipece-
YEHHMSI WM 3aITPEICHUS TATbHEHINIEr0 ero pacipo-
CTpaHeHus B cetu MHTepHET.

B T0 %€ BpeMst IpeCTaBIISIeTCS, YTO IPAK-
JAHWH BIIPAaBE UCIOJIb30BaTh U UHBIC MEPHI 3a-
IUTHI IPH HAPYIICHUH €r0 CyObEKTHBHOI'O JIMY-
HOT0 HEMMYILECTBEHHOTO MpaBa Ha HM300paxe-
Hue. Harmpumep, ecitu 6e3 cortacusi JeMOHCTPH-
pyeTcs ero u3o0pakeHue Ha ITaKaTax, Ouioop-
Jax, OCKax OOBSBJICHHM, TEICBUICHUU U TIP.,
rpaKJJaHUH BIIPaBe TPEOOBATh MPECCUCHUS JCH-
CTBHI, HAPYIIIAFOIIUX ITPABO UJIM CO3AFOIIUX YT~
po3y ero HapymeHus (ct. 12 'K P®). B Takom
cllydae FopUIuYecKas KOHCTPYKIUS MEXaHU3Ma
IpaXxIaHCKO-IIPABOBOI'0 PETyIUPOBAHUS 3L ThHI
M300paXKeHUs TPakIaHWHA JOMOIHIETCS CT. 12
'K P® 00 061ux crioco0ax 3aliThl IpaxkaaHc-
KHUX TIpaB.
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Taxoxe, eciin M300pakeHHUE TPaKIaHUHA
WCIIONB3YyeTCs JUIOM C €ro COIJIacus, HO MpHU
3TOM HM3MEHEHO C LIENbI0 BBICMEUBAHMS (KapHu-
KaTypa), 3a0CTPEHU HEMPUATHBIX YepT YeI0Be-
Ka ¥ T. ., TO B TAKOM CITy4ae IMPOHCXOIUT MOCA-
raTenbCTBO Ha M300paKeHHe Tpa)kIaHuHa Kak
HemaTepuaiibHoe O1aro. COOTBETCTBEHHO, TPak-
JaHWH BIpaBe TpeOOBaTh MPEKpaIICHUS Jallb-
HEWIIIero UCIoIb30BaHuUs U300pakeHus (TIpeKpa-
menne npaBootHomenus (ctT. 12 'K P®D)), a Tak-
K€ BO3MEIIIEHHS KOMIIEHCAI[TH MOPaIbHOTO Bpe-
na (ct. 151 'K P®). B a10ii cBs3u crienuduka
MeXaHHM3Ma IPakKIaHCKO-IIPaBOBOTO PETYIHPOBa-
HUS ICHCTBHH 10 OXPaHEe H300paXKeHHS Ipaxk1a-
HUHA 3aKJII04aeTcsl B IPUMEHEHUH HOPM O KOM-
MeHCaI[i MOPaJIbHOTO Bpe/a.

BoiBoabI

Taxum o0Opa3oMm, oxpaHy H300pakeHUs
rpakJIaHiHa 00ecreurMBaeT 0COObI MEXaHU3M
TpaXJaHCKO-TIPABOBOTO PETYITHMPOBAHUS 3aIIlH-
Thl. JleficTBHE JaHHOTO MEXaHHW3Ma CBS3bIBa-
eTcs ¢ (DaKTOM HapyIICHUS MOPSKa, YCIOBUM
Y CIIOCO0OB €r0 MCIOJIb30BaHUS IPYTUMHU JIUI[A-
mu. CocTaB MpaBoOBOTO MeXaHU3Ma (FOpUIUYEC-
Kasi KOHCTPYKITUSI) 3aBUCHUT OT Xapakrepa JIo-
MyIIEeHHOTO TTpaBoHapymeHus. [Ipu sTom ¢ yue-
TOM (DaKTHYECKH CIIOKHUBIIUXCS 00CTOATEIBCTB
B KOHKPETHOH BO3HHUKIIEH CHUTyalluu, TPeOyro-
el TPaBOBOTO pa3pelieHus, MOT'YT OBITH 3a-
JICHCTBOBAHbI KaK OOIIME HOPUINYECKUE CPEll-
CTBa 3aIMTHI H300paKEHUs TpaxkaaHuHa (cT. 12
u 151 'K P®), tak u cnenuaibHble cpeacTBa
3amuThl (1. 152.1 'K PO).
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