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Introduction: the paper deals with the issue of determining the place of contract law in Russian civil law
and legislation. Purpose: the author characterizes contract law in the system of Russian law. The analysis
includes such aspects of classification as the difference between the contract and legal acts, etc., the name of
the category of contract law and its system. Methods: the paper uses the general scientific, formal-logical
methods and the method of system analysis. Results: the author defines the place of contract law as a sub-
branch of civil law. Conclusions: contract law of the Russian Federation is still under development and
change; determining its place is important for further research and understanding the essence of the legal
nature of contractual relations.
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MECTO JOI'OBOPHOI'O ITPABA
B POCCUMCKOM I'PA’KTAHCKOM 3AKOHOJIATEJIbCTBE

JAmutpuii Anexcanaposud Typuubin

HUMU ucropun, 3KOHOMUKH U 1IpaBa, I. Mocksa, Poccuiickas denepanus

BBenenue: B cratbe paccMaTpruBaCTCA BOIIPOC ONPEACIICHUA MECTa JOTOBOPHOIO IIpaBa B pOCCHﬁCKOM rpax-
JIAHCKOM IIpaB€ W 3aKOHOJAATCIILCTBE. ueJ’lb: ABTOP XapaKTCPpU3YET JOIOBOPHOC IMpPaBO B CUCTEME pOCCHﬁCKOFO
IpaBa. AHanmy NOABEPIraroTCA TaKUE aClICKThI KJ'[aCCI/I(l)I/IKaHI/II/I, KaK OTIIMYHEC A0IOBOpa OT HOPMATUBHO-IIPABOBLIX
AKTOB U T. II., HAUMCHOBAHHUEC KATCTOPHUU JOIrOBOPHOI'O IIpaBa U €Io CUCTEMA. MeTonpl: B pa60re HCIIOJIB30BaHbI:
o6meHaquLIe, (l)OpMaJ'ILHO-J'IOFI/I‘IeCKI/Iﬁ MCTOAbI U METO CUCTEMHOI'O aHaJIn3a. Pe3yJ'leaTbI: ABTOP OIIPEACIIACT
MECTO JOTOBOPHOI'O IIpaBa KaK Mog0TPaciib rpaxXJaHCKOro IpaBa. BbiBOIBI: JOTrOBOPHOEC ITpaBo P® no nacrosiero
BPEMCHU HAXOAUTCA B CTa/ITUU PA3BUTHA U UBMCHCHUSA, OITPEICIICHUE €TI0 MECTA BAKHO IJIA JIaJIbHEHIINX UCCIIeIoBa-
HUW U TIOHUMaHUS CYHIHOCTH HpaBOBOﬁ MpUpOabl IOTOBOPHBIX OTHOIICHUH.

KuarwueBble ciioBa: OTpacib IpaBa, mogoTpacib IpaBa, poccnﬁcxoe IpaBo, JOTOBOPHOEC MpaBo, OIIPEaACIIC-
HHUE TOrOBOPHOIO ITpaBa, MECTO JOTOBOPHOTI'O IpaBa, rpaXJIaHCKOC 3aKOHOAATECJIILCTBO.
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Brenenue CTBEHHAS M3 KOTOPBIX 00YCIIOBJIUBACT IPUMEHE-

HUE JOrOBOPOB BBUIY MX I'MOKOM MpaBoBoi (op-

KoHTpakTHOE MpaBoO CyIIECTBYET YKe He- MbI, CIIOCOOHOM OMUCATh Pa3IUYHbBIC M0 XapaK-
CKOJIBKO ThICSueneTuii. [lpuMeHeHue 10roBopoB Tepy, 100 MPaBOBOi MpHUpoE OOIIECTBEHHBIC
Ha IPOTSHKEHUHU CTOJIB J0JINOT0 BPEMEHHU 00bsIC- OTHOIIICHHsI. VIHBIMU CIIOBaMHU, MOXHO CKa3aTh,
HSIETCS MHOTMMHU IIPUYUHAMHU, HauOoJee CyIie- YTO TJIABHOM 3aJlauei JOroBopa SIBISETCS pery-

— 108 Ilpasosas napaouema. 2020. T. 19. Ne [

BOITPOCBI YACTHOHNPABOBOI'O PEI'YIMPOBAHUS ———v



JIMPOBAHUE IIPABUJI MOBEACHUS MEXAY OTIENb-
HBIMH CYOBEKTaMH — CTOPOHAMH JIOTOBOpa — B
paMKax JAEHCTBYIOIIETO B PAMKAX OIPEACICHHON
FOPUCIUKIIMY 3aKOHA, ITyTEM YCTaHOBJIEHMUS IIpe-
JIEJIOB UX BO3MOYKHOTO M JOJDKHOTO IIOBEJECHUS,
npaB U 00S3aHHOCTEH, a TaKXkKe MOCIeICTBHM
HapYIIEHUs] COOTBETCTBYIOIIUX TPeOOBaHUH TO-
CPEICTBOM OT'OBOPEHHBIX CAHKLUI.

IIepexon K peIHOYHON DKOHOMHKE U CBO-
00IIHOMY PBIHKY, MPENOCTABICHHUE CYIIESCTBECH-
HOM aBTOHOMHH XO3SHCTBYIOIIUM CyOBEKTaM,
CO3JJaHHE CEKTOpa YacCTHOM COOCTBEHHOCTH B
Hagane 90-x rr. XX B. B KOpHE U3MEHIIIN POJIb U
MECTO JOTOBOPOB B IIPAaBOBOW CHCTEME M CyIIe-
CTBEHHO IEPECTPOUITH OOIIECTBEHHYIO KU3Hb
Kak TpakAaH, Tak U npennpustuil. OgHako Ta-
KOH TIepexoj1 IOPOIII Psijl TPoOIieM, CBSI3aHHBIX
C TIOHMMAaHUEM M perylnupoBaHueM (yHaameH-
TaJIbHBIX ITOJIOKEHUI JOrOBOPHOIO [TpaBa, BKIIIO-
4asi ONpEAEIeHNE MECTa JIOTOBOPHOIO IIpaBa B
OTE€YECTBEHHON MPAaBOBOM CHCTEME.

Jlnst onpeneneHus Takux MpoodsieM Ha co-
BPEMEHHOM JTale pa3BUTHsI KOHTPAKTHOTO Ipa-
Ba Poccun HE0OX0MMO ONpEnEnuTh MECTO JI0-
FOBOPHOI'O MPaBa B CUCTEME OTPACIIEN POCCUIA-
CKOTO IpaBa, a TaKkKe 0003HAYUTh AUCKYCCH-
OHHBIE BOMPOCHI MTPaBONPHUMEHEHH S TPUHITUITH-
aJIbHO BAJKHBIX ACIIEKTOB POCCUICKOT0 JIOTOBOP-
HOTO IIPaBa.

OT1auyne g0roBopa
0T HOPMATHUBHO-MIPABOBOI0 aKTa

Cornacuo ct. 420 I'paknaHckoro kojekca
Poccutickoit @enepanmn (ganee — 'K PD) «mo-
TOBOPOM IIPU3HAETCS COINTAICHHE ABYX MM He-
CKOJIBKHUX JIMI] 00 YCTaHOBJICHUH, U3MCHCHHUH WU
MPEKPAIICHUH TPaKIaHCKHUX MPaB U 00513aHHOC-
Teit» [2]. loroBop, B CHITy HCTIOIHEHUS PO He-
KOI'O PEryJsTopa, CXOK C 3aKOHOM HJIM MHBIMHU
HOPMATHBHBIMU aKTaMH, OIHAKO MPEACTABIISICT
c000¥ caMOCTOSTEIBHBINA HCTOUHUK PETyIUPOBa-
HHSA OOILECTBEHHBIX OTHOIIEHN. B 1aHHO CB4-
34 B JIUTEPATYpPE HEOJHOKPATHO OTMEUAIHMCH
MPUHIUITHATBHBIC OTJINYHS IOrOBOpa OT IIPaBo-
BOI HOPMBI — ITPOMCXOKACHUE MPABOBBIX MPABUJ
U cyObeKTHBIN oxBart. [lepBasi 0cOOEHHOCTD yKa-
3BIBACT Ha TOT (DAKT, YTO IOTOBOP SABJISECTCS 100-
POBOJIBHBIM COTJIALIICHUEM MEXAY CTOPOHAMU, B
TO BpeMsl KaK IpaBoBas HOpMa CaHKI[HOHUPYET-
Csl OJITHOMOYHBIMH TOCYIaPCTBEHHBIMH OpraHa-
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MU. BTopas 0coOEHHOCTH CBsi3aHa C TEM, 4TO
00s13aHHOCTH, 3a(pUKCHpOBaHHBIE B JOTOBOPE,
pacIpOCTPaHSIOTCS JIUIb Ha CTOPOHBI TAKOTO
JI0TOBOpa (JIOTOBOP MOXKET MOPOXKJAThH IPaBa
TPETHUX JIUIT), @ HOPMAaTUBHO-TIPABOBOM aKT CO-
3[1aeT MPaBUIIO, 00sI3aTEIbHOE TS BCEX U Kak-
JI0TO (MCKITFOYEHUE U3 3TOr0 Kpyra MOryT ycra-
HaBJIMBAThCSI CAMHM HOPMAaTHBHO-TIPABOBBIM
aktoM) [1, c. 4]. Bce 3T0 mo3BOMsieT HA3BIBATh
JIOTOBOPHBIE MPaBOOTHOIIEHUSI OTHOCUTEIbHBI-
Mmu [4, c. 207].

JloroBopHO€E NMPaBO — HHCTHTYT
WM MOJ0TPACb?

B oredecTBEeHHON IOpUANYECKOMN JIUTEpa-
Type CyIIeCTBYET HECKOJIBKO TOUEK 3PEHHUS OT-
HOCHUTEIBHO MECTa JJOTOBOPHOTO MpaBa B Ipa-
BoBOM cucteme Poccuniickoit denepanuu. NHbI-
MH CJIOBaMHU, JAHHBIA BOMPOC SIBISIETCS JUC-
KYCCHOHHBIM.

B coorBercTBUM ¢ MHEHHEM YICHBIX-ITHBH-
JICTOB ¥ CHEIUAITUCTOB B OOIACTH JJOTOBOPHOI'O
npasa M.M. Bparunckoro u B.B. ButpsHckoro,
JIOTOBOPHOE TPaBO MPEACTaBIIAET cOOOM WHCTH-
TYT 0COOCHHO YacTH rpaykAaHCKOro rpapa. B or-
nuure ot Hux E.A. CyxaHOB monaraer, 4To JI0ro-
BOPHOE IIPABO SBIISICTCS HMHCTUTYTOM 00s13aTeNb-
CTBEHHOT'O TIpaBa. JTOT BBIBOJ OH apr'yMEHTHPY-
€T TeM, YTO JIOTOBOp SIBJISIETCS OJHUM M3 OCHOBa-
HUI BO3HHKHOBEHHS 005132 TENILCTBEHHOT'O ITPaBO-
OTHOIIEHUS, HAPSLy C OHOCTOPOHHUMU CJIENIKa-
MU, IPUIHMHEHUEM Bpe/a JIUITY, HCOCHOBATEITFHBIM
oboraieHuemM u T. 1. [ 5, ¢. 35-83].

HecMotpst Ha maHHBIC YTBEPKIACHUS, MBI
MoJlaraeM, YTo JJOTOBOPHOE MPaBO SABIISIETCS TO-
JOTPAcibi0 B paMKax OTPACiIH T'PakJIaHCKOTO
npaBa. Ha 3To ykaspIBaer TOT (pakt, 4TO JOTrO-
BOpPHOE TPaBO CaMo 1O ce0e COCTOUT U3 MPaBo-
BBIX MHCTUTYTOB, 3aTparuBaer OOJBIION TIacT
OOIIECTBEHHBIX OTHOILIECH M, 00bEINHEHHBIX 00-
el xapaktepucTukoi. CrenoBaTeabHO, OMpe-
JieJIeHre IOTOBOPHOT'0 IIpaBa Kak MoJ0Tpaciiu, Ha
HAII B3NS, SBJSIETCSl Hanbosee ONTHMaIbHBIM
Y BEPHBIM.

Cucrema poccuiickoro
JOTOBOPHOI0 NpaBa

CucreMy TOTOBOPHOTO TpaBa MOXKHO TTO-
pa3feNuTh Ha OTAEIbHBIE Pa3/eNbl, BKIIOYAOIIHe
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B ceOs psiji HHCTUTYTOB. B WacTHOCTH, MOXHO
BBIJICTITh pa3ziell, MOCBSIICHHBIA OOIIMM TIOJIO0-
KEHHUSIM O JIOTOBOPE M 00S3aTENBCTBE, a TaKKe
paszen, MOCBSIIEHHBIA OTACTBHBIM BUIAM 00-
3aTeNbCTB, B 3aBHCHMOCTH OT IIPEIMETa JI0rOBO-
pa. Takum 00pa3oM, MOYKHO CIIENIaTh BBIBOJI, YTO
cHcTeMa MOI0TPACIH IOTOBOPHOI'O MpaBa BKIIIO-
yaeT B celst 00IIyI0 U OCOOSHHYIO YacTH.

OO01mas 9acTh nocBsineHa GpyHIaMeHTalb-
HBIM TIOJIOKEHUSIM O JIOr0BOpe: AehUHULIUH, TTPH-
3HaKaM, PUHIUIIAM, CTPYKTYpE; MOPSIKY 3aK-
JIOYEHU S, U3MCHEHUSI ¥ PACTOPIKEHHS JIOTOBO-
pa, ero xiaccupukanusam u T. 1. [4]. CooTBer-
CTBEHHO B OTEUECTBEHHOM I'Pa)KJaHCKOM 3aKO-
HOJIATENILCTBE OOIIEH YacTH JOrOBOPHOTO Ipa-
Ba MocBsIIeHs! M. 21-29 paznena 11, I mepBoit
gactu ['K PO [2].

OcobenHas 4acTh, B CBOIO OUepellb, IMpe-
CTaBIsIeT co0O0i CTPYIIIMPOBAHHBIE TPABOBEHIE
HOPMBI, 00bEIUHEHHBIC SIUHBIM MPEIMETOM U
CYIIHOCTBIO BU/Ia 00s13aTebCcTBa. B yacTHOCTH,
MBI MO’KEM TOBOPUTH O HAJIMYHU B OCOOEHHOI
YacTH JOTOBOPHOTO MpaBa TaKMX WHCTHTYTOB,
MOCBSIIIIEHHBIX OT/ICBHBIM JIOTOBOPAM, KaK: KyTI-
nA-Tipofaka, MEHa, AapeHue, peHTa, apeHia,
HaeM, TIOAPS A, OKa3aHHe YCIIYT, IEpeBO3Ka, 3aeM,
XpaHeHue, CTpaxoBaHue, MopydeHue u T. 1. B ote-
YECTBEHHOM JIOTOBOPHOM TIpaBe €ro 0COOEHHOM
4acTH COOTBETCTBYIOT . 30—60 pazmena IV
Bropoit wactu 'K PO [3].

Takum 006pa3oM, MbI BUJIUM, YTO JOTOBOP-
HOE TIPaBO BXOJUT B OTPACIIb IPAXKAAHCKOTO IIpa-
Ba YaCTHOM MojcUCcTeMbl mpasa. [Ipu 3ToM OHO
MpE/ICTaBIsIeT COOOH ero MoA0TPacib, O0bEIUHS-
FOIIYIO OT/IESTbHBIE HHCTUTYTHI, KACAIOIIHECS BOII-
POCOB pETyIHPOBAHHS JOTOBOPHOTO pEKHUMa B
Poccuiickoii @enepaiinu, a TAaKKE OTAEIbHBIX BU-
JI0B 00s13aTeNbCTB, 3aKperuieHHbIX ['K PO.

BoiBoabI

[logBonst UTOTH, OTMETHM, YTO JIOTOBOP-
HOE ITPaBO B POCCHIICKOM TPaBe C Pa3BUTHEM Ca-
MOTO TOCYapCTBa MPETEPIIESIO CEepbEe3HbIE U3-
MEHEHHUS U TPOJOJIKAET MU3MEHSITHCS 1O Cel
neHb. Hanboree 3HauMMbIe M3MEHEHUS! TIPOU30III-
mu ocse pacniaga CCCP u Bo3aukHOBeHUs Poc-
cuiickoit ®enepanuu. [Ipexae Bcero oHu ObLIM
00yCJIOBJICHBI IIMPOKAM PaCIIpOCTPaHEHUEM Ya-
CTHOW COOCTBEHHOCTH, MOSBICHUEM IIMPOKOTO
Kpyra XO3sHCTBYIOIUX CyOBEKTOB M BO3ZHUKHO-
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BEHHEM Ha MPOCTOPAX CTPAHbI PHIHOYHOM IKOHO-
MHYECKON CUCTEMBI.

JloroBop, HECMOTPSI Ha ONPEIETIEHHYIO CXO0-
KECTh C HOPMAaTHBHO-IIPABOBBIM aKTOM, HUMEET
crierdruecKkre 0COOCHHOCTH — MPOUCXOXKIICHNE
MPaBOBBIX MPABUII U CYObEKTUBHBIH OXBAT, KOTO-
PpbI€ IO3BOJISFOT ONPECITUTH OTHOIICHUS, TOPOXK-
JIaeMbI€ UM, OTHOCHTEIIbHBIMH.

JIOroBOpHOE MPABO SIBIISIETCS OA0TPACIIBIO
OTpaciii TPaskJaHCKOTO MpaBa, YaCTHON CHUCTe-
MBI [IpaBa.

B cucTteme M0roBOpPHOro mpaBa MOXKHO
BBIJICTIUTh JIBE YaCTU — OOIIYI0 M OCOOCHHYIO.
OOmiast yacTh BKJIIOYAET B ceOsi BaKHBIC (QyH-
JaMEHTaILHEIE TTOJIOKEHHS, a OCOOEHHAas — CIIe-
[[HAJIbHBIC TIOJIOKEHHSI O IOTOBOPE U OT/CIbHBIC
BUIBI 003aTEIBCTB.

[IpaBuibHOE OnpereieHre MecTa JI0TOBOP-
HOTO TpaBa B CUCTEME POCCHICKOrO IpaBa Mmo3Bo-
JIUT BEPHO UCCIIEZIOBATh CYLIHOCTh ITPABOBOW MPH-
POIBI PETYITUPYEMBIX MM JIOTOBOPHBIX OTHOIICHHUH.
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