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AHHOTanusi. B crathe paccMaTpuBaIOTCS MOHATHS «IIPEAYNPEKICHHES OaHKPOTCTBA»
U «BOCCTAHOBJICHUE IIJIATEKECIIOCOOHOCTH» C TOUKH 3peHUs onoxxeHnit deepanbHOro 3a-
koHa oT 26 okTsa0pst 2002 1. Ne 127-03 «O HecocTosTenbHOCTH (OaHKPOTCTBE)» M HAYYHO-
IIPaBOBLBIX IMOAXOIOB. BLII[eJ'IS[IOTCS[ pasiandusg MCKAY YKa3aHHBIMU TCPMUHAMU, JACTCA UX
KpaTKasd XapaKTEepUuCTrKa, B TOM YHCJIC IPUMCHUTCIBLHO K CTPAXOBbIM OpraHHU3alusM.
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Amnanus nonoxennit degepaabHOro 3aKOHA
«O mecocroaTenbHOCTH (OaHKPOTCTBE)» (Hma-
nee — 3akoH 0 OAHKPOTCTBE) MOKA3hIBACT, YTO B
POCCHUHCKOM 3aKOHOAATENbCTBE OTCYTCTBYIOT
HOPMAaTUBHOE 3aKpEIJICHUE MOHATUN «IIperyll-
pexJieHre OaHKPOTCTBa» M «BOCCTAHOBIICHUE
MTATEXKECTTOCOOHOCTHY, HX COOTHOIIICHHE U TIpa-
BOBOE COJZIEpIKaHUE.

[paBoBOMY peryaHpoOBaHUIO BOIPOCOB TIpe-
IyIpeKIeHus OaHKPOTCTBa MOCBSIICHA TiaBa 2
3akoHa 0 OaHKPOTCTBE.

W3 nonoxxenwii ct. 30 TaHHOTO 3aKOHA MOXK-
HO CZIeNaTh BBIBOJ O TOM, YTO BOCCTaHOBIICHHE
TUTATEXECIIOCOOHOCTH SIBIISIETCSl YACThIO Mep I10
MpenynpexaeHio 0aHnkpoTcTa. Tak, B I1. 2 yKa-
3aHO, YTO B IIENSX MPESAYIPESKICHHS OAaHKPOTCTBA
COOCTBEHHHK MPEANPUATHS IPUHUMAET MEPHI,
HaTpaBJICHHbBIC HAa BOCCTAHOBJICHHE TIIATEKECTIO-
cobHoctu npeanpustus. [Ipu 3ToM Takue mepor-
PUSTHS OCYILIECTBIISIOTCS. TOJIBKO B CTPOTO TIpe-
JTYCMOTPEHHBIX 3aKOHOM citydasx [3].

JeranpHOe npouTeHne 3aKkoHa 0 OAHKPOT-
CTBE BBISBISICT 3aJIOKCHHYIO 3aKOHOJATEIEeM
CTPYKTYPY ¥ COOTHOIICHUE MOHSTHH «IIPEIyTIPEK-

JIeHUE OAHKPOTCTBa» U «BOCCTaHOBJICHHE ILIA-
TEXKECIIOCOOHOCTHY.

ITo cMBICITy 3aKOHA TIPEAYNPEKACHIE OaH-
KpPOTCTBa MPEACTABISET COOOU IIeJib, KOTOPYIO
COOCTBEHHUKH TIPEANTPHATHS (YUPEAUTETH, yda-
CTHHKHM) TIPECIECAYIOT B ClIydae BBIIBICHHS PY-
KOBOJWTEJIEM ITPEAIIPUSTHS TIPU3HAKOB OaHKPOT-
crBa. IIpu 5TOM BOCCTaHOBJIEHHE IIATEKECITO-
COOHOCTH BBICTYIIA€T MPOMEXYTOUHBIM PE3YITh-
TATOM OIPEAEIEHHBIX MEPOIPHUITHH, TIepeUeHb
KOTOPBIX XOTsI 3aKOHOAATEIBHO HE YCTaHOBJIEH,
HO MOXET OBbITh OIPECIICH U3 OOIIMX M CIICIIH-
AIBHBIX HOPM 3aKOHa 0 OaHKPOTCTBE.

TakuM 00pa3oM, CXeMaTHYHO COOTHOIIE-
HUE TOHATHH «BOCCTAHOBJIEHHE IIATEKECITIOCO0-
HOCTH» W «IpeaynpekKacHre 6aHKPOTCTBa» B
KOHTEKCTE 3aKOoHa 0 OAHKPOTCTBE BBITJISIIUT CJIe-
JYIOITUM 00pa3oM (CM. PUCYHOK).

Bonee aeranbHOE M YETKOE PETYIUPOBAHUE
BOIIPOCOB MPEAYIPEKICHN OaHKPOTCTBA TIPH-
CYTCTBYeT B HOpMax 3akoHa O OaHKpOTCTBE,
MOCBSIIEHHBIX OCOOCHHOCTSIM OAaHKPOTCTBA OT-
JETbHBIX KATErOpUil JOKHUKOB — FOPHIHUECKHX
nuatr (171. 9).
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IIpeaynpexnenue
0aHKpPOTCTBA

COOTHOIIIEHUE TOHATUH «IIPEAYNPEKICHUE OaHKPOTCTBAY» U «BOCCTAHOBJICHHE IIATE)KECIIOCOOHOCTIY
B COOTBETCTBHH C 3aKOHOM O OaHKPOTCTBE

Ilpumeuanue. CocTaBieHO aBTOPOM.

CrenransHble HOPMBI 3aKoHa O OaHKpPOT-
CTBE MPEAYCMaTPUBAIOT, YTO BOCCTAHOBJICHHE
TIATEKECTIOCOOHOCTH SIBIISIETCS 1IETBI0 BPEMEH-
HOM aJIMUHHCTpALNK, KOTOpas Ha3Ha4yaeTcs B
Cllydasx, yCTaHOBJIEHHBIX 3akoHOM (CT. 183.6).

Cratbst 30 3akoHa 0 OaHKPOTCTBE HE CO-
JIEPKUT OTKPBITOTO IMEPEeYHs Mep M0 BOCCTAHOB-
JICHUIO TUIATEXKECTIOCOOHOCTH TPEATPUSITHS,
yKa3bIBas Ha 3aKJI0YEHHE BO3MOXKHOTO COTJIa-
HICHUST MEXKIY KpEAUTOpaMU U COOCTBCHHHKA-
MHU (YIpEeauTensIMH, YIaCTHUKAMH) Ipeapusi-
THS, a TaKXe MpeaycMaTpuBas CaHAIUI0 Kak
¢dbopmy okazanus puHaHCOBOM momomu. bomee
MOoAPOOHO COCTaB Mep MO MPEeAyNpeKICHHUIO
OaHkpoTcTBa omnucad B ¢T. 189.1, pacnpocTpa-
HAIONeH cBOe AelCTBUE Ha CHelUalbHBIX
CyObEeKTOB — (DMHAHCOBBIC OpPTaHU3AIMK U HO-
CsLIEH OTKPBITBIN XapakTep.

COBOKYITHOCTb IIPaBOBBIX HOPM 3aKOHO/a-
TEIBCTBA O OAHKPOTCTBE MO3BOJSIET CHENATh
BBIBOJ] O TOM, 4TO Ha (eJiepaibHOM YPOBHE TO-
HSTHSI «BOCCTAHOBJICHHE IIATEKECTIOCOOH OCTH
U «IIpenynpexicHne OaHKPOTCTBa» Pa3InvaroT-
sl ¥ BBICTYIIAIOT KaK 4acTh U obmiee. [Ipu aTom
€CII BOCCTAHOBJICHHE IJIATEIKECITOCOOHOCTH B
KOHTEKCTe 3akoHa 0 OAHKPOTCTBE MPEICTaBIIS-
eT co0oil KOHEUHYIO IelTb pealn3alliuy Orpesie-
JICHHBIX IEMCTBUH, TO IpeaynpexaeHIe OaHKPOT-
CTBa BBICTYIIA€T, C OJHON CTOPOHBI, LIENbIO CO-
BEpILIEHHS COOTBETCTBYIOIINX MEPOIPUITHH, a C
JPYTO — ONpenenseT UxX OOIuit XxapakTep 1 Ha-
MIPaBJIEHHOCTb.

AWM. ToHyapoB yka3bIBaeT, YTO Mpeaym-
pexJieHue 0aHKPOTCTBA MPEICTABIIET cOOOH
pe3ynbTaT IMpolecca 030POBICHUS KOMMepUec-
KOI opraHu3ailiu, J0CTUTaeMbIil yTeM BoccTa-
HOBJICHUS €¢ IuIaTexecnocoonoctu [1].

[Tox BoccTaHOBNIEHNEM IIATEKECTOCOOHO-
CTH JUTA IPEAYNpEKACHUS 0aHKPOTCTBA IOPUIN-
YECKOTo JIMIA OH MOHMMAET KOMIUIEKC J0Cyne0-
HBIX ITPaBOBLIX MEXaHW3MOB ITPUBCIACHUA XO3STH-
CTBEHHBIX 0053aTEILCTB M TPEOOBAHUI B COCTO-
STHUE, KOTOPOE UCKITIOYAET X JrcOaliaHc, TI03BO-
JISIeT CBOEBPEMEHHO U B TIOJIHOM 00bEME UCTION-
HATH BCE NICHCKHBIC 065[3aTeJIBCTBa " IJ1aTCXU,
yCTpaHseT MPUIUHEI HeTuIaTexecrmocoonoctu [1].

A.W. TongapoB BBIZCISACT Ba BHIA Ipe-
nynpexaeHus 6ankporcTBa. K mepBomy BuIy
OTHOCHUTCS CIACCHUE HECOCTOSATENFHOTO JOJIK-
HUKa OT KOHKYPCHOT'O ITPOU3BOJICTBA B apOUTPaK-
HOM MPOIIECCE, €ro CyIeOHYI0 peaOMINTAIIHIO B
MOJHOIIEHHOT'0 CYyOBEKTa JICJIOBOTO 000pOTa.
Ko BTOpOMY BHly OTHOCHTCS MPaBOBOE PETYIH-
pOBaHUE JCATEIBHOCTH KOMMEPYECKOH OpraHu-
3alu-He0aHKPOTa, KOTOpast 10 BO3OYKCHHS
nena 0 OaHKPOTCTBE SIBIISIETCSL B 000pOTE 00BIY-
HBIM NpeArpuHIMaTeneM [2].

M.B. TentoknHa yKa3bIBa€T, YTO MOHATHE
«IIpenynpexaeHue 0aHKpOTCTBa» B 3aKOHOJA-
TeNbCTBE 0 OAHKPOTCTBE YIOTPEOIAETCS B HIN-
POKOM W y3KOM CMBbIciie. B mmpokoM cMeIciie
npenynpexacHue 0aHKpOTCTBA MPENCTABISET
coboli cuCcTeEMY MEpOITPHSTHIA, HATIPABJICHHBIX HA
HCAONYIICHUE BBIHCCCHUA CydAOM PCUICHHUA O
NMpU3HAHUU JIOJDKHUKAa OaHKpoTOM. B y3kom
CMBICJIC MpEAyNpeKIeHne OaHKPOTCTBA TPE/-
CTaBIsieT cOOOW Mephl, HalpaBJCHHbIE Ha He-
JoNyHieHne cyqeOHoro pa3dupareiabcTBa, TO
€CTh MeEphI, CBS3aHHBIC C YCTPAHCHHUEM YCIIO-
BHI 1J1s1 0OpalieHus B CyJl ¢ 3asBICHHEM O OaH-
KpOTCTBE JOLKHUKA [4].

C yderoM MpUBEICHHBIX BBINIE MO3HUITUN
3aKOHOJIATENSI U YUCHBIX-IOPHCTOB MOJIAraeM, 4To
MEpPOIPUATHUS, HAIIPABIICHHBIEC HA IIPELYIIPEK I€-
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HUe 0aHKPOTCTBA JEHCTBYIOIIETO TP EIIPUSTHS,
MOKHO pa3JIe/IUTh Ha JABE IPYIIIHL.

[TepByto rpynny MeponpUsiTUI COCTABIISIOT
MPEBEHTHUBHO-TTPOPHUIAKTHIECKIE MEPHI, IPUHU-
MaeMbIe XO3SHCTBYIONIMM CYObEKTOM JIJIsl CBO-
€BPEMEHHOT0 BBISIBIICHHSI PUCKOB BO3HUKHOBEHUS
CUTyallMid HEJIOCTaTOYHOM TUIaTeXecrmocoOHoC-
TU. JlaHHAas1 rpyIIa MEpONPUATUI OTIIMYAETCS Ca-
MOCTOATENBHOCTHIO M YETKO 0003HAaUeHHBIMU
(YHKIHSIMU WX OCYIICCTBIICHHUS, 2 IMEHHO BBI-
SIBIICHHEM CJTy9aeB HeJJOCTATOYHO 3P PeKTUBHO-
ro (YHKIIMOHUPOBaHHS (UHAHCOBBIX MOTOKOB,
MPHUBOAAIIMX K CHIDKEHHIO IJIaTeKeCocoOHOC-
TH NpeanpuaTus. Bropas rpynna MeponpusTui
Mo TPENyNPeKICHHI0O OAHKPOTCTBA XO3SHCTBY-
IOIIEro cyOBbeKTa MpEeIoaaraeT peaan3amnuio
KOMIIJIeKca Mep, HalpaBJIeHHBIX Ha MPEIoTBpa-
IIEHHE MOSIBIICHHS TIPU3HAKOB OaHKPOTCTBA, 3aK-
pemienHbix B @enepanbHoM 3akoHe PO «O He-
COCTOSITENNLHOCTH (OaHKPOTCTBE)», BBIHECCHUS
pelIeHus o MpU3HAHUH JOJIKHUKA HECOCTOSTENb-
HBIM (OaHKPOTOM) ¥ OTKPBITHSI KOHKYPCHOTO TTPO-
W3BOJICTBA.

Peanu3zanus BTopoil rpynnel MEPONIPUSATUN
M0 TPEAYNPEKICHHIO OaHKPOTCTBA KOMITAHHH
MOXET OBITh pACCMOTPEHA TaKXKe Ha JIBYX YPOB-
Hs1X. C OTHOH CTOPOHBI, IPEAYNpEeKICHUE OaHK-
pPOTCTBa B YKa3aHHOM 3HAYEHHUHU TPEAronaraer
COBEpIIIEHHE psijia JeHCTBHI KaK CO CTOPOHBI CO0-
CTBEHHHUKOB (aKI[HOHEPOB, yupenurenei, benedu-
[MapoB) KOMIIaHUH, TaK U KPEIUTOPOB IO HE0-
MyHIeHNIo 0aHKPOTCTBa KOMITaHUU. VIHBIMHU cI1o-
BaMH, YKa3aHHbIC MEPOIIPHUSATHSI HOCSAT BHECYe0-
HBIA XapakTep M OCYILECTBISIFOTCS 10 oOpare-
HUS C 3aBJICHUEM O IIPU3HAHUHY JOJHKHHUKA HECo-
CTOSATENBHBIM (OaHKPOTOM).

MeponpusiTust BHECYAEOHBIX IPOLIETYp Mpe-
TyIPEeKICHUS 0aHKPOTCTBA OTIHMYAIOTCS OTKPBI-
TBIM TIEpEYHEM NIPOLEAYpP, MPUMEHAEMBIX IS
JOCTHIKEHUSI [IeTH HEeJJOMyIIeH s OaHKPOTCTBA,
a TaKke OTCYTCTBHEM PAMOUYHBIX CPOKOB HX OCY-
IIECTBIICHHUSI.

Peanu3anus MeponpusITHii O PETyIPEeK-
JICHUI0 OaHKPOTCTBAa B paMKaX BO30Y)KJCHHOTO
CYJIOM TPOM3BOJCTBA IO Jely 0 OaHKPOTCTBE
JIOJDKHUKA OTJIMYASTCSl HOPMATHBHBIM XapaKTe-
POM peryupoBaHusl.

TakuMm 00pa3zoM, aHAIHU3 PACCMOTPEHHBIX
BBIIIIE TIOJIOKEHUH 3aKOHOAATENLCTBA O HECOoc-
TOSATENLHOCTH, a TAK)KE HCCIEA0BAaHUE CYIITHOC-
TH M XapaKTEPHBIX YePT MOHATHI «IIPELYNPEK-
neHue 0aHKPOTCTBa» M «BOCCTAHOBJICHUE TLIA-
TEXKECI0COOHOCTH» B KOHTEKCTE OpraHu3aIluit
(UHAHCOBOTO CEKTOpa SKOHOMHUKH, & UMEHHO
CTPaxXOBBIX OpraHU3allHii, MO3BOJISIOT CHIEIATh
BBIBOJI O CYLICCTBOBAHUHU Pa3JIMYUil B TOJIKOBa-
HUU U IPUMCHEHUH YKa3aHHBIX TEPMUHOB.

[Tomaraem, 4ToO 3aKOHOJATENBHOE pasrpa-
HUYCHUE PACCMOTPEHHBIX BBIIIE TTOHATHIA T03BO-
it 6onee dPpPEeKTHBHO OCYIIECTBIATH IPEBEH-
TUBHO-TTPO(UIAKTHIECKHIE MEPBI TI0 BOCCTAHOB-
JICHHUIO TUIATEKECTIOCOOHOCTH U MPEayIpeKIe-
HUIO OaHKPOTCTBA OpraHM3alidi (UHAHCOBOTO
CEKTOpa KOHOMHKH, B TOM YHCIIE CTPaXOBBIX
OpraHu3zanui.
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THE LEGAL CONCEPT OF “PREVENTION OF BANKRUPTCY”
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Abstract. The article discusses the concept of “prevention of bankruptcy” and
“restoring solvency” from the point of view of the provisions of the Federal Law 0f26.10.2002
Ne 127-FZ “On Insolvency (Bankruptcy)”, taking into consideration scientific and legal
approaches. The author points out the differences between the aforemention terms, gives
their brief description, which includes the purposes of insurance companies.
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