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AHHoOTanusi. B cTaTthe apryMeHTHPYETCS TE3UC O TOM, YTO BKIIIOUCHHE B apOUTpPaxk-
HOE COIIallieHUe YCIIOBUS O Pa3pelleHNH CIIOPOB B IOPS/IKE OHJIAH-apOUTpaka CriocoOCTBY-
eT pa3BuTHIO lex electronica kak mpon3BoaHON lex mercatoria B pyciie 3BOJNIOLUH JIOSUTBHOTO
JICJIOBOr0 000pOTa M €ro U3MEHSIONIMXCS MOTpeOHOocTel. B 00paTHOM B3aMMOCBS3H, HUBE-
JMPYsI K3MEHYMBOCTh HAIMOHAIBHBIX 3aKOHOIATEIBCTB, IPOTHBOPEUYUBOCTD KOJUTU3HOHHBIX
HOPM H CBSI3aHHYIO C 9TUM HeCTaOWIbHOCTh MPAKTUKU pa3pelleHust CIopoB, lex electronica
BJIMSIET HAa pa3BUTHE BHYTPHUCETEBHIX («online») apOuTpaskeid, aanTUBHAS PUPOIA KOTOPBIX
CIIOCOOCTBYET yperyInpOBaHUI0 KOH(IIUKTOB B Chepe ATEKTPOHHON KOMMEPIINH C CYIIECTBEH-
HO Oonbiel 3(PPeKTHBHOCTBIO, HEXENU JIpyrrue GOpPMbI pa3perieHus: CIOPOB, B TOM YHUCIIE
TOCYAapCTBEHHOE CYJOMPOM3BOJICTBO.

KiroueBbie ciioBa: BHEITHEIKOHOMHUYECKHAE KOHTPAKTHBIC OTHOIICHHUS, MEXIyHAPOJI-
HBIM KOMMEpYECKHI apOuTpax, hopMa apOMTPaXKHOTO COTIAIICHHMS, SJICKTPOHHBIC apOUT-
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paxkHbIe corialleHus, lex mercatoria, lex electronica, oHIaiiH-apOUTpaXK.

[MpuHOMNIMANTEHOE 3aKOHOIATENBHOE TTPH-
3HAHHE AMEKTPOHHBIX apOUTPaKHBIX COITIAIICHUH
3aKITIOYCHHBIMH B HaJJIEKaIIeH GpopMe yxe mo-
BJICKJIO PA3BUTHE MEXKyHAPOIHOTO KOMMepUec-
KOro apOHUTpaXka B HAIpaBIICHUH IPHMEHEHH S €T0
ANIEKTPOHHBIX (hopM [3], @ 3HAUHUT, B HEAATECKOM
OynyieMm Oyzner Oosee JIeTalbHO YperyJaupoBa-
HO U INPUHATO CTOPOHaAMHM BHCIIHEOKOHOMUYEC-
KUX KOHTPAKTHBIX OTHOLIECHU.

Kpome Toro, MOOKHO KOHCTaTHPOBATh, 4TO Ha
¢one pa3Butus lex electronica (TpaHCHAITMOHATb-
HOTO ITpaBa AJIEKTPOHHOM TOPTOBIIN ) KaK ITPOU3BOI-
HOH lex mercatoria, BKJIIOUEHHUE B apOUTPAKHOE CO-
TIAIEHHUE YCIIOBHSI O Pa3peIieHHH CITOPOB B TIOPSIIKE
OHJIAH-apOUTpaska MPEICTABIISETCS BIIOJIHE OTBE-
YalOIIMM TTOTPEOHOCTSM COBPEMEHHOTO JIETIOBOTO

000poTa, KOrjja 3HaYMTEIbHAS YaCTh CICTIOK 3aK-
JIFOYAIOTCS U PEaM3yIOTCsl TaKUM 00pa3oM, 4To
CTOPOHBI KOHTPAKTA HU pa3y HE BCTPEUAIOTCS JTHY-
HO. Takyro TCH/CHIMIO CIICAYeT PacCMaTpUBATh
KakK MPOYHOE OCHOBAHHME JUTSI TAJTbHEHIIIErO Pa3BH-
TUSL UHTEpHET-OM3Heca [9], a kpome Toro, Oolee
MOIPOOHO M3ydaTh MPABOBOM €€ aCIeKT B paMKax
TEMaTUYECKUX HAyYHO-HUCCIIENIOBATEIBLCKIX PAOOT.

B cTpemiieHnu K yropsgodeHuo HopM lex
mercatoria y4eHble NMPEeIIPUHUMAIOT MOIMBITKH
BBIACIUTE U KPUCTAJIIN30BATh OTHACJIBHBIC UX
IPYIIBL, 00pa3ys JOBOJIBHO CIIEU(PHYECKIE MTO-
notpaciu: lex petrolea (mpaBo HeQTAHBIX TpaH-
3aKIuil), lex constructionis (CTpouTeNbHOE Mpa-
B0), lex maritime (Mopckoe ipaBo) u Ap. [5]. OnHa
M3 TaKUX TPYIIN MOJydyuja Ha3BaHue lex
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electronica, nin lex informatica, — mpaBo 3J1eKT-
POHHOW TOPIrOBJIH.

OOBbeKTUBHASI HEOOXOTUMOCTh YHU(UKAIINT
MOXOJIOB K Pa3peIIeHHIO CIIOPOB, BOZHUKAFOLTHX
U3 CIENOK, 3aKIIOYCHHBIX MOCPEJCTBOM CETH
Wnrepner, o0yciioBuia nosiBienue lex electronica
(informatica) — TpaHCHAIIMOHATIBHOT'O ITPABa AJICK-
TPOHHOW TOPTOBJIH, MO KOTOPHIM TTOHHMAETCs
cucTeMa HOPM MEXJTyHapOJIHO-IIPABOBOTO Xa-
pakrepa, peryaupyonux OTHOIICHHUS, BOSHUKA-
IOIIHE B CBSI3H C COBEPIICHNEM TPAHCHAIIMOHANb-
HBIX CHEJIOK B DJICKTPOHHOU MH(OPMAIMOHHOH
cpeze, ycTaHaBliMBaeMasi YYaCTHUKAMH TaKHX
OTHOILICHUHN VIS BHYTPEHHETO MOJb30BAHUS U
MpUMeHsIeMast apOUTpaMu TIPU pa3pelieHHH CIo-
POB, BBITCKAIOIINX U3 ITUX OTHOIICHHUH C yue-
TOM HaMEpPEHU CTOPOH M CPAaBHUTENBHO-TIPABO-
BOTO aHAJIN3a, YYUTHIBAIOIIETO TEKYIIEEe COCTO-
stHUE cephl JIEKTPOHHOMN TOProBi [8].

ABTopamu KoHIIeMHH lex electronica cunTa-
torcst Kapum bennxned n @adben XKenmnnac — yde-
HBIE, KOTOPhIE OCHOBBIBAIIH CBOIO TIO3HIIUIO HA TOM,
YTO JIJIsl OTHOIICHUM, TIPEXKIE BCETO KOMMEPUYECKO-
IO Xapakrepa, BO3HUKAIOIMUX B ceTH VHTepHeT,
ONTHUMAJIbHA CAMOPETYJISAIHS, KOTopast O3B0
ObI MX YYaCTHUKAM CAMOCTOSITE/TBHO H30HMpaTh MPH-
MEHHUMOE MPaBO U PEATU30BATH €r0 HOPMHEI.

B xaudectBe mcTouHHKOB lex informatica
BBICTYIAIOT:

— OCHOBHBIC TPUHIIMITHI lex mercatoria (Ta-
KHe Kak pacta sunt servanda, rebus sic stantibus
u 11p.);

— MEXKIyHapoaHbIe aKThl (Hampumep, Tu-
noBoit 3akoH FOHCHUTPAJI 06 3nekTpoHHOR Top-
roeie [ 1], TunoBotii 3akor FOHCUTPAJI o6 anek-
TPOHHBIX MoANUCAX [2] 1 1p.);

— HAIIMOHAJIbHBIC U HAJIHAIIMOHAJIbHBIC AKThI
(manpumep, dupexrusa 97/7/EC EBponetickoro
napinamenta 1 CoBeTa 0 3aIuTe nmoTpeduTenei
B OTHOIIICHUH JUCTAHIIMOHHBIX T0TOBOPOB, -
pekruBa 2000/31/EC Erponeiickoro napiamMeH-
Ta 1 CoBeTa 0 HEKOTOPHIX MPABOBBIX ACHEKTax
ycIyr/uH(GOpMaIMOHHOT0 O0IECTBA, B TOM YHC-
Jie DIIEKTPOHHOH KOMMEpIIHH, Ha BHYTPEHHEM
PBIHKE U JAp.);

— TOProBbIe 00BIYaH, CIOKUBIIHECS B 00-
JIACTH DJIEKTPOHHON KOMMEPIIUH H MOTYyYUBIIHE
3aKperyieHue, HalpuMep, B akrax MexyHapoi-
HOH TOProBOM MaJIaThl;

— THITOBBIC KOHTPAKTHI U COTVIAIIICHUS;

— MpaKTHKa pa3peleHus crnopos [8].

BOITPOCBI YACTHOIIPABOBOI'O PEI'YJIMPOBAHUA

Pa3zBuTHEe cdepbl KOMMEpPUYECKHX OTHOIIE-
HHH, pealn3yeMbIX MOCpencTBoM cetu MHTep-
HET, Hen30e)KHO BBI3BAJIO MOSBIICHUE HOBOW pa3-
HOBHJTHOCTH SKOHOMHYECKHX CIIOPOB, TEXHHYEC-
KU CIIOKHBIX M TUHAMHYHBIX 10 Xapakrepy. Paz-
pelleHrne TaKUX CIIOPOB TPEOOBAIO OT CIelna-
JIUCTOB HE TONBKO BIAJICHUSI ONMpPEACICHHBIMU
TEXHUYECKUMHU 3HAHUSMH, HABBIKAMH H PECYp-
caMu, HO ¥ OOJIbIIION ONepaTUBHOCTH B MPHUHSI-
THM pelIeHu. B pe3ynprare 3TOro pasBUTHE U
pacnpoctpanenue lex electronica oOyciioBuIIO
BO3HHUKHOBEHUE TAKOTO SIBJICHUSI, KaK BHYTpHCE-
TeBble («onliney) apoutpaxku [7]. OqauM u3 mep-
BBIX IIPOEKTOB TAKOI'0 pozia cTan «BupTyainbHbIi
Mmaructpar» («Virtual Magistratey»), co3maHHBIH
B mopsiike dSkcnepumenta MHcTuTyTOM KHbep-
MPOCTPAHCTBEHHOrO IpaBa. B pamkax atoro mpo-
eKTa apOUTPBI TOKHBI OBLIU pa3pemiaTh Mpe-
CTaBJICHHBIC Ha UX PacCMOTPEHHUE CIIOPHI B Te-
YeHue 72 4acoB OCPECTBOM HH(POPMAIIHOHHBIX
TeXHoJoTui [4].

[lonBoas UTOTH CKa3aHHOMY, OTMETHM, YTO
BO3HHKHOBeHHE Ha pyberke XX u XXI croneruit
TaKoro MpaBOBOTO SIBIICHUs, Kak lex electronica
(informatica), 00yCJIOBJIEHO IBOIOIIUCH JETIOBO-
ro obopoTa H ero H3MEHSFOIIMMUCS MOTPeOHOC-
TiMH. JIMHAMUYHOE pa3BUTHE MEXITyHAPOIHBIX
TOPTOBBIX OTHOILICHUH B AJIEKTPOHHOM HH(pOpMa-
IIMOHHOU cpenie ObUIO OBl CYIIECTBEHHO 3aTPYi-
HEHO TaKUMH (aKTOpaMH, KaKk H3MEHYHBOCTh Ha-
[UOHAIILHBIX 3aKOHOJATENbCTB, MPOTHBOPEUH-
BOCTbH KOJUIM3MOHHBIX HOPM W CBSI3aHHAS C 3TUM
HEeCTaOMIILHOCTh TIPAKTHKH Pa3pelICHHs CIIOPOB.
[penmymiectBa mpuMeHenus lex electronica K oT-
HOIICHHSIM, BO3HUKIIM B CBSI3U C COBEPILICHUEM
TOPTOBBIX C/ICNIOK TIOCPEICTBOM cetu VHTepHeT,
KOTOPBIMH, T10JTaraeM, BHICTYAIOT: BO3MOXXHOCTh
OTKAa3aThCsI OT PUMEHEHHSI KOJUTU3UOHHBIX HOPM;
OTKa3 OT MPUMEHEHHs HAI[HOHAJIHLHOTO MaTepH-
aJILHOTO MpaBa; GOpPMUPOBAHUE SAUHOOOPA3HOM
U IPECKa3yeMOU MpaBONPUMEHUTENBHON U ap-
OUTpaKHON MPaKTUKH; COKpaIllcHUEe apOuTpaxK-
HBIX PacxoyioB, 00yCIOBIEHHOE OTCYTCTBHEM He-
00XOMMOCTH TIPOBENICHUsI apOUTpaMu CpaBHU-
TENTLHO-TIPABOBBIX HCCIIEOBAaHUN TIPUMEHHMOIO
npasa [6], — IPUBOIAT K UHTEHCUPHUKALIUHU POp-
MUPOBaHUS 3TOH roforpaciy mpasa. [locnenHss,
B CBOIO OYe€pelib, BIUSCT Ha pa3BUTHE BHYTPHCE-
TeBbIX («online») apOuTpakeid, KOoTopbie, Onaro-
Japsi cBOel rTMOKOM 1 aJalTHBHOM IPUPOJIE, CTI0-
COOHBI YperynrpoBaTh KOHPIUKTHI B chepe d1eK-
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TPOHHON KOMMEPIIMU C CYIIECTBEHHO OONbIIeH
3G PEKTUBHOCTBIO, HEeXENU Apyrue Gopmsl pas-
pelIeHHs CTIOPOB, B TOM YKCIIe TOCYIapCTBEHHOE
cymonpou3BoncTBo. OUeBHUIHO TaKke, YTo lex
electronica mpu3BaHO CIIOCOOCTBOBATH PA3BUTHIO
JenoBoro obopoTa, obecrieurBasi yCTONYNBBIH,
JIOSITIbHBIA XapaKTep OTHOIIECHMH, CKJIaJbIBaIO-
HIUXCS B chepe IEKTPOHHON TOPTOBITH.

CIITHCOK JIUTEPATYPBI

1. Tunosoii 3axkon FKOHCUTPAJI 06 anekTpoHHO#
Toprosie (1996 rox) ¢ NONONHUTENBHON CTaThel 5 bis,
npuHATON B 1998 . — Di1exTpoH. TekcToBBIE NaH. — Pe-
*)uM noctymna: http://www.uncitral.org/uncitral/
uncitral texts/electronic_commerce/
1996Model.html. — 3arm. ¢ skpana.

2. Tunooii 3axoH FOHCUTPAIJI 00 amekTpoH-
HBIX MOATMHUCIX U PYKOBOACTBO MO MPHUHSITHIO
(2001 rom). — DneKTpOH. TEKCTOBBIE JaH. — Pesxxum 1o-
cryna: http://www.uncitral.org/pdf/russian/texts/
electcom/ml-elecsig-r.pdf. —3ar. ¢ skpaHa.

3. UynaxwuH, M. M. OnnaitH-apouTpax: 0ocoOeH-
HOCTH UcnionHeHus penrenuii / M. M. Uynaxun // Ap-
OMTpaKHBIN M TpakJaHCKHUi mpouecc. — 2012. —
Ne 11. - C. 26-29.

4. Gellman, R. A Brief History of the Virtual
Magistrate Project: The Earle Months / R. Gellman
// The On-Line Dispute Resolution Conference,
Washington, DC. — Electronic text data. — Mode of
access: http://www.umass.edu/dispute/ncair/
gellman.htm. — Title from screen.

5. Maniruzzaman, A. F. M. The Lex Mercatoria
and International Contracts: A Challenge for International
Commercial Arbitration? / A. F. M. Maniruzzaman
// American University International Review. — 1999. —
Vol. 14, iss. 3. — P. 657-734.

6. Murray, A. D. The Regulation of Cyberspace.
Control in the Online Environment / A. D. Murray. —
N. Y. : Routledge-Cavendish, 2007. —274 p.

7. Ortiz, A. L. Arbitration and IT / A. L. Ortiz
// Arbitration International. —2005. —Iss. 3. —P. 343-360.

8. Patrikios, A. Resolution of Cross-border E-
Business Disputes by Arbitration Tribunals on the
Basis of Transnational Substantive Rules of Law and
E-Business Usages: The Emergence of the Lex
Informatica / A. Patrikios // 21%* BILETA Conference:
Globalisation and Harmonisation in Technology Law.
April 2006, Malta. — [S. 1.] : British & Irish Law,
Education and Technology Association, 2006. — 39 p.

106

9. Patrikios, A. The Role of Transnational Online
Arbitration in Regulating Cross-Border E-Business.
P. I1 / Antonis Patrikios / Computer Law & Security
report. — 2008. — Ne 24. — P. 129-138.

REFERENCES

1. Tipovoy zakon YuNSITRAL ob elektronnoy
torgovle (1996 god) s dopolnitelnoy statyey 5 bis,
prinyatoy v 1998 g. [UNCITRAL Model Law on
Electronic Commerce (1996) With Additional Article 5
bis, Adopted in 1998]. Available at: http://
www.uncitral.org/uncitral/uncitral texts/
electronic_commerce/1996Model.html.

2. Tipovoy zakon YuNSITRAL ob elektronnykh
podpisyakh i Rukovodstvo po prinyatiyu (2001 god)
[UNCITRAL Model Law on Electronic Signatures and
the Guide to Enactment (2001)]. Available at: http://
www.uncitral.org/pdf/russian/texts/electcom/ml-
elecsig-r.pdf.

3. Chupakhin I.M. Onlayn-arbitrazh:
osobennosti ispolneniya resheniy [Online
Arbitration: Features of Decision Making].
Arbitrazhnyy i grazhdanskiy protsess, 2012,
no. 11, pp. 26-29.

4. Gellman R. A Brief History of the Virtual
Magistrate Project: The Earle Months. The On-Line
Dispute Resolution Conference, Washington, DC.
Available at: http://www.umass.edu/dispute/ncair/
gellman.htm.

5. Maniruzzaman A .F.M. The Lex Mercatoria
and International Contracts: A Challenge for
International Commercial Arbitration? American
University International Review, 1999, vol. 14, iss. 3,
pp. 657-734.

6. Murray A.D. The Regulation of Cyberspace.
Control in the Online Environment. New York,
Routledge-Cavendish, 2007. 274 p.

7. Ortiz A.L. Arbitration and IT. Arbitration
International, 2005, iss. 3, pp. 343-360.

8. Patrikios A. Resolution of Cross-border
E-Business Disputes by Arbitration Tribunals on the
Basis of Transnational Substantive Rules of Law and
E-Business Usages: The Emergence of the Lex
Informatica. 21st BILETA Conference: Globalisation
and Harmonisation in Technology Law, April 2006,
Malta. British & Irish Law, Education and Technology
Association, 2006. 39 p.

9. Patrikios A. The Role of Transnational
Online Arbitration in Regulating Cross-Border E-
Business. P. II. Computer Law & Security Report,
2008, no. 24, pp. 129-138.

C.IO. Kasauenok. Pazsurue lex electronica



BOITPOCBI YACTHOIIPABOBOI'O PEI'YJIMPOBAHUA

DEVELOPMENT OF LEX ELECTRONICA
AS THE BACKGROUND FOR INCLUSION
OF THE ONLINE ARBITRATION TERMS
INTO THE ARBITRATION AGREEMENT

Kazachenok Svetlana Yuryevna
Candidate of Juridical Sciences, Associate Professor,
Department of Civil and International Private Law,
Volgograd State University, Base Department of the Southern Scientific Center
of the Russian Academy of Sciences (SSC RAS),
Head of the Branch no. 5 of Volgograd Interdistrict Bar Association,
Member of Public Chamber of the Volgograd Region
gimchp@volsu.ru
Prosp. Universitetsky, 100, 400062 Volgograd, Russian Federation

Abstract. The paper argues the thesis that the inclusion of the online arbitration terms
into the arbitration agreement promotes lex electronica as a derivative of lex mercatoria in
the evolution course of loyal business turnover and its changing needs. In the inverse interrelation
lex electronica levels the variability of national legislations, the contradictions of conflict
norms and the corresponding instability of dispute resolution practice. Lex electronica influences
the development of on-net (“online”) arbitration courts, the adaptive nature of which contributes
to the resolution of conflicts in the sphere of e-commerce with significantly higher efficiency
than other forms of dispute resolution, including the state court proceedings.

Key words: foreign economic contractual relations, international commercial arbitration,
form of arbitration agreement, electronic arbitration agreements, lex mercatoria, lex electronica,
online arbitration.
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